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Phase I: Invention, Patent, 

Licensing, Negotiations

ÅJohns Hopkins CD34 stem cell patents

ïapplication: 1984

ïissue (divided): 1987-1992

ÅLicense to Becton-Dickinson (1984)

ïsublicense to Baxter Healthcare (1990)

ÅCellPro formed (1989): competing technology

ÅBaxterôs licensing strategy

ÅCellProôs litigation strategy



May 1981

ÅDr. Curt Civin, an assistant professor of 

Oncology & Pediatrics at the Johns 

Hopkins University School of Medicine, 

develops an antibody that (he thinks) may 

be used to identify and isolate stem cells, 

the master cells from which all other cells 

in the blood and immune systems develop.









May 1982

ÅCivin receives the first of a pair of 3-

year grants from the National Institutes 

of Health for further research on the 

antibody and the stem(-progenitor) cell 

antigen to which it binds (My10 = 

CD34).



July 1983

ÅPublication of the full paper

ïJ. Immunology.





ÅJohns Hopkins applies for patents on the 

CD34 inventions and licenses exclusively 

to Becton-Dickinson.

ÅLater in 1984, researchers at Fred 

Hutchinson Cancer Research Center, in 

Seattle, develop another monoclonal 

antibody (12.8) that binds to CD34. >50 

CD34 monoclonals eventually follow.

February 1984



December 1987

ÅJohns Hopkins receives the first of 4 

patents (final patent issues 1992). The 

Hopkins patents cover all antibodies 

that bind to the CD34 antigen.







March 1989

ÅCellPro Inc. is created in Bothell, 

Wash. The flagship products will be 

built around the 12.8 (CD34) antibody 

licensed from the Fred Hutchinson 

Center (Seattle, WA).



August 1990

ÅAfter several years of research, 

Becton-Dickinson decides not to 

develop a therapeutic product based on 

the Hopkins CD34 patents.

ÅBD sub-licenses those patent rights to 

Baxter Healthcare Corp. for $1.25 

million and royalties on future sales.





FINANCIAL DISCLOSURE

The Johns Hopkins University holds patents 

on CD34 monoclonal antibodies and related 

inventions. Dr. Civin is entitled to a share of 

the sales royalty received by the University 

under licensing agreements between the 

University, Becton Dickinson Corporation 

and Baxter HealthCare Corporation. These 

arrangements are being managed by the 

University in accordance with its conflict of 

interest policies.



Phase II: Commencement of 

Litigation

ÅCellPro sues for declaratory judgment of 

invalidity and non-infringement in the State 

of Washington (1992)

ÅJohns Hopkins/Baxter respond:

ïReiteration of license offer

ïMotion to dismiss for lack of jurisdiction over 

Johns Hopkins (no office in Washington state)



January 1992

ÅBaxter claims that CellProôs 12.8 

antibody infringes on patents it has 

under exclusive license and proposes 

payment of $750,000 and an 8% 

royalty. The 2 negotiate but do not 

reach agreement.

Å2 different companies agree to licenses 

from Baxter under these terms.



April 1992

ÅCellPro sues Baxter and Becton Dickinson 

for unfair competition and antitrust 

violations in federal district court in 

Washington State. 

ÅIt also sues them to invalidate the Hopkins 

CD34 patents.



No understanding of the science at

the start. But the lawyers are smart

and learn as they go. Do not

educate them.



September 1993

ÅA judge in federal court in 

Washington dismisses the case, 

saying she lacks jurisdiction over 

Johns Hopkins, a key player in the 

dispute.



March 1994

ÅBaxter, Becton-Dickinson, and Johns 

Hopkins sue CellPro for 

infringement, in federal court in 

Wilmington, Delaware.





9/1994 Deposition

ÅEvery paper (relevant & not)

ÅEvery lab notebook page

ÅWord games. Titles and conclusions of papers 

over-estimated. Real vs apparent contradictions.

ÅLack of appreciation for experimental variation, 

nonspecific binding.

ÅDeclarations of expert scientists

ïIt was obvious and it was not enabled.





Deposition
ÅDonôt ñguessò. Donôt speculate. Donôt use the 

conditional: ñI would have done thisò. Use past 

tense or ñI donôt rememberò (>10 yrs ago).

ÅDonôt help the opposing lawyer. Silence is ok. 

Donôt answer unclear questions or clarify them. 

Say ñI canôt answer that; it was >10 yrs agoò 

then be silent.

ÅGive context SOMETIMES. Short Home base 

= well documented in the patent.

ÅHome base: I discovered CD34.

ÅThe document speaks for itself.



1) This is what scientists mean éé

2)  Scientists understand what this

means.*

3)  CD34 antigen,  marker*

4) Patent claim language*

5) Table 9 (FACS: 90% purity) ï a
comfortable home base

6) This is the way a scientist would do

this.



ÅDonôt be contemptuous

ÅDonôt agree with big conclusive words 

or phrases.



Phase III: Alternative Dispute 

Resolution

ÅUse of Mediation

ïJohns Hopkins/Baxter cooperation

ïAccess to opponentôs business executives

ïOpportunity for preliminary assessment of case

ÅBaxter makes new licensing offer

ÅCellPro walks out

ÅWhere was the Fred Hutchinson Cancer 

Research Center?



Although CellPro says it does not

believe that the Johns Hopkinsô

patents apply to its product, it has

negotiated over licenses with Baxter,

on and off, since 1992. Mr. Murdock

says that he was willing to license the

patents to avoid litigation, but that

Baxter demanded too much money or

control. Mr. Murdock says CellPro

would happily pay a royalty of 4% of

its net sales ï but to Johns Hopkins,

not Baxter.





Phase IV: 1995 Jury Trial 
(Delaware Federal Court)

ÅJuror attitude toward biomedical patents

ÅTelling a story

ÅBuilding a record

ÅVerdicts

ÅPost-trial motions







ÅCellPro says its 12.8 antibody was developed 

independently of Dr. Civinôs work, and that the 12.8 

antibody is very different from Civinôs My10 

antibody. Ultimately CellPro claims 12.8 is not a 

CD34 antibody.

ÅJohns Hopkins says its patents cover any antibody 

that binds to the CD34 antigen (and that CD34 

included 12.8).

ÅA Fred Hutchinson spokesperson says that when it 

made its deal with CellPro, it never guaranteed that 

the antibody would be clear of infringement claims.



ñEpitopeò vs ñantigenò with respect

to CD antigens









¶  CellPro claims in court that, because

their device often only resulted in

50% CD34+ cell purity, it does not

infringe the patent (which enables

90% purity of CD34+ cells from bone

marrow).

¶  This claim (like the claim that 12.8 is

not a CD34 antibody) contradicts

advertising, labels, instructions,

annual reports, publications, FDA

submissions, marketing brochures.






