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INTRODUCTION

or many years it has been fashionable to debate the question: What,

if anything, is the company’s social responsibility for the emotional

health of its employees? A vociferous band of critics has condemned

the Tayloristic division of labor which, they say, has created a society of

“industrial robots,” “apathetic and non-involved workers,” and “malad-

justed and immature employees.” Technology, as best exemplified by the

Detroit assembly-line, has been pictured as “blowing out the candle of

life.”” This concern for the human effects of the rationalization of work has
preoccupied the behavioral sciences for many years.

But, while academicians have been boxing with these shadows, there has
emerged, quietly and all but unnoticed, an entire complex of public and
private ldw which renders the question moot. Acting through various
neutrals, society over the past few years has converted the business organ-
ization from a purely short-run profit maximizer into a quasi-social benefit
organization, economically responsible for a broad range of emotional and
physical impairments of its employees. Social responsibility, whether it ever
existed or not, has been replaced by fiscal liability.

It is the purpose of this bulletin to explore the emergence and some of
the dimensions of this new financial responsibility. Specifically, we will
examine the following: (1) how the workmen’s compensation insurance
concept of protection against the physical injury risks which inhere in jobs
has been broadened to include psychological injury risks as well; (2) how arbi-
trators have severely restricted the use of discharge and discipline and
encouraged treatment and rehabilitation as a prime responsibility of man-
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. 3) some of the emotional health risks which appear to rise out
ement;tzl:;i éf }obs in organizations. Pulling these thoughts together in the
b t:le :ction we discuss the usual, though often inadequate, methods used
fmze; with, this new responsibility and offer a viable approach to prevent-
(o]
i pr(:t;:r?s have contributed to this study. Miss Irma ten Kate searched
?I;:::y ‘l:rorkmen’s compensation and arbitration cases cited, Mrs. 'Nomla
. den edited the manuscript, and Mrs. Marilyn Hickok typed it. Qur
. tion is especially due to those who took time to complete question-
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azges and read and evaluate drafts of the report. Their names must remain
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CHAPTER I

WORKMEN’S COMPENSATION AND THE
EMOTIONALLY DISTURBED EMPLOYEE

n the early years of the 20th century, spurred by the horrifying tales of
maimed men and women, state legislators throughout the country es-
tablished the principle that the cost of injuries suffered in the course of

employment should be borne not by the employee, as was common under
tort law, nor by public relief agencies, but by industry itself. This philoso-
phy was embodied in the workmen’s compensation statutes. These laws
sought to protect an employee from the loss of wages, both present and
potential, and the costs of medical treatment which became necessary
because of job-connected illnesses or injuries.! These statutes also sought to
put the responsibility clearly on the employer in order to encourage him to
provide safe working conditions and to protect the health of his employees.
Thus, as early as 1911, in the first New York act, the financial liability for
physical injuries received on the job was firmly fixed on the employer.?

From Physical Injury to Mental Disturbance

Initially, the statutes dealt with physical disability which arose out of an
accidental injury on the job. It quickly became apparent that physical
injury often resulted in severe emotional disturbances and that the debili-
tating effects of such disturbances, in their own right, often led to lost
wages and medical expenses. For example, the person who suffered the loss

3. Melvin N. Newquist, “Medical Aspects and Implications of Workmen’s Com-
pensation,” Archives of Environmental Health, vol. 5, 1962, pp. 505-509.

2. The purpose of workmen’s compensation, thus, was social protection rather than
righting a wrong. See A. Larson, Law of Workmen’s Compensation (New York:
Matthew Bender & Co., 1952), vol. 1.




of several fingers in a machine sometimes developed a severe neurosis about
working with any moving equipment. Even though he recovered from his
physical injury, he was still emotionally incapable of returning to his former
occupation and suffered a loss of earnings attributable to this emotional
disturbance. At first cautiously and then decisively, the courts moved to
extend the benefits of workmen’s compensation coverage to cases of this
kind.* Apparently, the courts accepted the doctrine that certain emotional
health risks may arise from physical injury. As long as the physical injury
occurred in the course of employment and the emotional disturbance could
be traced directly to the physical injury, compensation was granted. Fur-
thermore, the emotional disturbance need not appear immediately. In some
cases as much as five years intervened between physical injury and the
emotional upset. Thus, mental illness has long been compensable under
workmen’s compensation statutes if it occurred as a result of a previous
physical injury.*
Since mental illness is compensable 1t 1t occurs aiter a pnysicdt ‘ufjury,
is only a short step to include, under the expanding umbrella of workmen’s
compensation, those mental illnesses which occur before and precipitate a

physical injury.

The Heart Case Analogy

This principle is most clearly enunciated in a long line of heart attack
cases. It has been held that job-induced strain, stress, anxiety, or pressure
which led to a heart attack could result in a valid compensation claim. To
be compensable the emotional strain need not be the sole or primary cause
of a disability; it need only aggravate a pre-existing psychological condi-
tion.® The Mississippi Supreme Court in 1950 wrote:

3. There are several excellent treatments of the problem of “traumatic neurosis” in
the literature. See particularly Alex D. Pokowy and Floy J. Moore, “Neuroses and
Compensation.” Archives of Industrial Hygiene (now the Archives of Environmental
Health), vol. 8, December 1953, pp. 547-563; M. Colier, “Workmen’s Compensation
Awards for Psychoneurotic Reactions,” Yale Law Journal, vol. 70, June 1961, pp.

1129-1150. -
4. See particularly, Bailey v. American General Insurance Co., 154 Texas 430,

279 SW 2d 315.

5. Considerable literature and a substantial body of compensation law supports this
conclusion. For a particularly good review of the literature in this area, see National
Association of Claimants’ Compensation Attorneys Law Journal, vol. 29, pp.
993933, In this article the editors of the Journal discuss a New Jersey compensa-
tion case, Dwyer v. Ford Motor Company, 36 N.J. 487, 178 A 2d 161. For a good
court discussion of the problems raised in this case, see Lumbermens Casualty Com-
pany v. Industrial Accident Commission, 29 Cal 2d 492, or Klimas v. Trans
Carribean Airways, Inc., 10 NY 2d 209, 176 NW 2d 714, 219 NYS 2d 14.
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It would be unthinkable that if hypertension may be aggravated either by
physical or mental distortion that courts should be willing to.accept the
physical as causative [and compensable] but reject . . . the mental and
emotional .

In 1951 the Ohio Court of Appeals held to be valid the claim of a bus driver
who sustained a heart attack which allegedly resulted from the mental strain
and anxiety caused by unusual and difficult conditions. The court stated
succinctly:

. . . as long as it has been shown that there is a causal connection between the
decedent’s employment and his death, compensation will be granted.?

Similarly, the New York Supreme Court awarded compensation to a sales
manager who suffered a cerebral thrombosis on a business trip. The court
ruled that the stress and strain of the trip, growing out of airplane trouble
and an emergency landing, an active day, and no assistance at the business
show aggravated a pre-existing hypertension which resulted in the throm-
bosis.?

The heart attack cases highlight another aspect of the expanding work-
men’s compensation coverage. The medical literature indicates that many
cardiac disorders may result indirectly or directly from a traumatic physical
or emotional incident, particularly for an individual already suffering from
heart disease. On the other hand, there are also a large number of cardiac
lesions which cannot be induced by trauma or occupational factors. Yet,
under compensation, since it is impossible to distinguish accurately between
these two kinds of heart lesions, coverage is extended to both. Of crucial
importance is the apparent fact that, despite the statutory requirements
that an injury arise out of an accident, courts have held that a disability is
compensable when it can be causally related to the accumulated effects of
the usual exertion connected with employment. As a result, compensation
coverage has been extended to include various degenerative disorders, such
as heart conditions which in and of themselves are not obviously traumatic
or accidental in origin.?

This is not to imply that all compensable claims filed which allege this
causal connection between emotional stress and disabling injury are upheld.

6- GCH Workmen’s Compensation Law Reports, 1958-1960 (Chicago, Ill.: Com-
merce Clearing House, 1961), p. 259; Insurance Department v. Dinsmore, 102 80 2d
691.

7. CCH, 1951-1952, par. 1329; McNess vs. Cincinnati Street Railway Company,
101 NE 2d 1.

8. CCH, 1964-1965, par. 1465; Lobman v. Bernhard Altman Corp. 244 NYS 2d
425, {

9 Eliot L. Sagall, “Heart Diseases and the Law-Medical Legal Considerations of
Causality,” Tennessee Law Review, vol. 30, 1963.
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In order to sustain such a claim it is necessary to prove that a causal link
exists between the emotional strain and the physical disability. The legal
question of a causal link is likely to turn on the weight of medical evidence.
But medical and legal controversy exists at many points. It is difficult, if
not impossible, to construct an airtight case for or against any given set of
circumstances. It appears that different courts and administrative bodies,
with what strongly resembles the same set of facts, have reached different
conclusions. Factors such as the cleverness of the presentation and the
credibility of the witnesses obviously are important. We will return to this
problem of the use of medical evidence in the discussion of emotional
disturbances. It is one of the most central and vexing issues in this area.

Mental Iliness and Compensation

If we disregard for the moment the problem of what constitutes evidence,
the cases cited thus far indicate that certain emotional stresses on the job
may pose a risk of physical injury or physical disability. From this position,
it is only a short logical step to the inclusion under workmen’s compensa-
tion of mental or, emotional disabilities which result from job pressures or
some traumatic incident experienced on the job. In the course of our
research we have uncovered cases in the states of Kansas, California, Texas,
Louisiana, Massachusetts, West Virginia, Colorado, New York, and Michi-
gan which clearly indicate that mental illness resulting from certain ele-
ments in the job is compensable. The Massachusetts Supreme Court

clearly stated:

Mental disturbances unaccompanied by physical injuries in fact can be a
compensable injury.10

In a negative way, the New York Court of Appeals suggests that mental
illnesses might be compensable in and of themselves. Though, at the time,
denying compensation for presumed mental disability, the court

. did not decide whether an occurrence arising out of and in the course

of employment which causes psychologlcal trauma may in any case be com-
pensable, even though there is no physical injury.**

Thus the New York courts have left the door open to possible compensa-
tion coverage for mental disabilities unaccompanied by a physical injury.

10. CCH, 1955-1957, par. 2630; Eliopulas Case. 140 NE 2d 168. Compensation

was denied in this case.
1. CCH, 1960-1963, par. 2221; Cherwin v. Progress Service Company, Inc. 175

NE 2d 827
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In fact the United States Court of Appeals went a step further when it
stated: :
- . . there was a lack of evidence that decedent’s mental illness was not ag-

gravated by his employment as a truck driver over a period of 16 [continuous]
hours. Therefore the compensation claim is accepted.’?

This appears to throw the burden upon the employer to prove that the
employee’s mental illness is not aggravated by job conditions. _

All of the cited cases arose out of some precipitating traumatic incident
which aggravated a pre-existing or latent psychological condition. A Michi-
gan court in 1960 further extended compensation coverage when it ruled
that the accumulated effects of employment, even without traumatic event,
may be for'some personalities a mental health risk sufficient to produce a
compensable injury under Michigan law.*® In this landmark case, Carter vs.
General Motors, an assembly-line employee was awarded partial temporary
disability for, in the words of the referee, “traumatic neurosis, traumatic psy-
chosis, functional disability and sequela thereof.”** ‘This disability was at-
tributed to the accumulation of the emotional pressures resulting from his
supervisor’s criticism coupled with his inability to perform the job correctly.
This is the most clearcut decision rendered so far on the question of mental
illness and compensation.

In another case, McMillan vs. Western Pacific Railroad,*® decided under
federal compensation law, a train dispatcher was awarded compensation
for a mnervous breakdown which developed under the pressure of routing
trains and having people shout at him over loudspeakers. Informal evidence
indicates that a number of other such cases have been filed and probably
settled out of court.'

On the other hand, we have found cases in California and Mississippi
where employees have been denied compensation benefits due to emotional
disturbances having no connection with employment. Such compensation
was denied an employee who quit voluntarily due to a neurotic condition
which he could not causally link with employment.*?

12. CCH, 1952-1953, par. 1293 ; Robinson v. Bradshaw, 206 F 2d 435.

13. Carter v. General Motors, 106 NW 2d (Mich) 105.

*4- Quoted in Theodore C. Waters, “Mental Illness: Is It Compensable?”’ Archives
of Environmental Health, vol. 5, 1962, p. 179.

15. CCH, 1960-1963, par. 5081; McMillan v. Western Pacific Railroad Company,
357 PR 2d 449 (1960).

16 Charles Ferguson, et al., The Legacy of Neglect (Fort Worth, Texas: Industrial
Mental Health Associates, 1965), p. 48 and Norman Buel and John Glass, “Work-
men’s Compensation for Psychiatric Disorders,” Journal of the American Medical
Association, vol. 193, August 1965, p. 347.

17. CCH, 1964-1965, par. 1786; Johnson v. Gulfport Laundry and Cleaning Com-
pany, 162 80 2d 859.
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g e b titl;tes suitable evidence? Consider the following tes-

: t cons :
.lagnos?«o‘r:htie attending physician, the only medical testimony offered,
- timony

. the classic case of Carter v. General Motors.
1mn

) aSeS woul
area of emoO

.

ituation of this type where the person feels himself
We freql.lend};itf:tizn sglat has no solutizg, at least to them, precipitating a
cpcd - :nd I think the indications are that this is what occurred here. I
br?akd(})lw:l,he has had the personality predisposition towards the development
g 'zll]ness for a number of years. This is what usually happens, but tl}en
(t)}iisthil: lthe straw that breaks the camel’s back and they develop reaction

[mental illness] once they are out of touch with reality.**

Notice the reliance upon medical speculation rathfar thfan medic.al fact:
Consider also the company report of an arbitration case involving an

emotionally disturbed employee. |
It was the opinion of competent mefiif:al experts that the employee was.km;\rll-
tally ill to a degree that in their opinion he would, never return to work. (:
feel that this decision was based on the employee’s well:rehearsed emotiona
conduct at the hearing. In the award, th.e company was dlrec,ted to wtork out a
settlement involving sick pay and to reinstate the employee’s seniority. Upon
receipt of a check for his back sick pay the employee reported at the plant
with a doctor’s slip stating that he was able to return to work. The company
refused to allow his return and medical arbitratfon followed. A ‘ten-day
examination by experts at a nearby clinic resulted in the deterr.mnatlo{l that
[the employee] was completely sane and suffered from no emotional disturb-
ances. Subsequently he was allowed to return to work.!?

As we have mentioned and these examples illustrate, one of the most
vexing problems in this area is the inability to secure concrete d?,ta.

The problem of evidence of emotional disturbances arising in the course
of employment is very similar to the problem of evidence in heart .attzfck
cases. In heart cases, the courts seem to have found a simple guideline
which enables them to bypass the medical controversy over causality. Sagall
describes it as follows:

. . . the Courts have been concerned primarily with whether the .unfierlying
disease was hastened or accelerated in any degree by the alleged incident or

18. Cited in Waters, op. cit., p. 180. ]
19. Response to a ql’lestionn:«;ire from Company A. In the files of Professor H. Trice.

8

trauma and not -how s
that in many instancre e
involving workmen's compes.
the patient had not =ncommmms
been subjected to similar
Courts this is immarerial =

Similar problems of e«
pensation literature comeemmg
disability due to OCC LT
whether the industrial emwmmm
accelerated its predestines
have developed that diseas
the courts have sidestepmesd
presence of a certain irrmsss
predisposition which resumsg
ma,*

It is not unreasonable =
line in the developing ares
true that an employee’s i
courts will probably dismuss I.
support this proposition. Wi
suffers from latent malad’ e

Under the precedent estabiini
disease cases, the courts wii
and ask the simple questios
of an immediate or of a loams
tributed to the precipitatics «f :
courts avoid being drawn i=se S
tend to throw the difficult b
that some job-related situzram
employee’s maladjustment.

Cases involving suicides lers
disability which results froms
in and of itself may be coescwms

disorder who committed suicide

2% Sagall, op. cit.
=< CCH, 1958-1960, par. 40"
£63.




dical evidence presented, but, in
‘:j‘. is concrete rather than vague
standards of normality and ab-
(dement plays a large role in any
pt;r? Consider the following tes-
| only medical testimony offered,

plors.

¢ where the person feels himself
| at least to them, precipitating a
| that this is what occurred here. 1
poosition towards the development
"« what usually happens; but then
| back and they develop reaction
fh reality.18

jor: rather than medical fact.
an arbitration case involving an

sperts that the employee was men-
ks would never return to work. We
fplovee’s well-rehearsed emotional
smpany was directed to work out a
sze the employee’s seniority. Upon
F employee reported at the plant
= 10 return to work. The company
i arbitration followed. A ten-day
| resulted in the determination that
«fered from no emotional disturb-
L.'. 1o work.!®

fuples illustrate, one of the most
kv to secure concrete data.

| disturbances arising in the course
foblem of evidence in heart attack
‘2o have found a simple guideline
k! controversy over causality. Sagall

knarily with whether the underlying
by degree by the alleged incident or

2=y A In the files of Professor H. Trice.

trauma and not how much acceleration was involved. A physician may feel
that in many instances, the alleged incident or trauma, particularly those
involving workmen’s compensation considerations, was not unique and that if
the patient had not encountered this incident at work, he would have met or
been subjected to similar stresses or strains at home or at recreation. To the
Courts this is immaterial.20

Similar problems of evidence are also found in the large body of com-
pensation literature concerning occupational diseases. In cases claiming
disability due to occupational disease, the question is often raised as to
whether the industrial environment actually caused the disease or merely
accelerated its predestined development. The argument often is, “he would
have developed that disease anyway.” The Bober case neatly illustrates how
the courts have sidestepped this issue. In this case, the court ruled that the
presence of a certain irritant triggered (but did not cause) an allergy
predisposition which resulted in a compensable attack of bronchial asth-
ma.*!

It is not unreasonable to expect that the courts will use the same guide-
line in the developing area of emotional disturbances. While it may well be
true that an employee’s maladjustment stems from his early childhood, the
courts will probably dismiss as irrelevant evidence which is designed to
support this proposition. While it also may be true that the employee
suffers from latent maladjustment, this too will probably be held irrelevant.

Under the precedent established in the heart attack and occupational
disease cases, the courts will probably concentrate on the work situation
and ask the simple question: “Was there any factor in the work situation
of an immediate or of a long-standing nature, which accelerated or con-
tributed to the precipitation of the emotional disability?” In this way the
courts avoid being drawn into the medical controversy over causality and
tend to throw the difficult burden of proof on the employer to demonstrate
that some job-related situation did not contribute to or aggravate the
employee’s maladjustment.

Cases involving suicides lend further support to this finding that emotional
disability which results from the accumulated effects of employment
in and of itself may be compensable. In the leading case in this area,
decided almost forty years ago, a Connecticut court awarded death benefits
to the family of a librarian with an hereditary predisposition to mental
disorder who committed suicide under the pressure of overwork and worry.

20. Sagall, op. cit.
21 CCH, 1958-1960, par. 4060; Bober v. Industrial Plating Associates, 145 A 2d
463.
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which in most cases heals quickly, the treatment of emotional disability is
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accidents. This concept is most clearcut when physical injuries are involved.
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electronic devices to protect employees against the physical injury risks
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22. Wilder v. Russell Library, 107 Conn 56 (1927)-

23. Waters, op. cibs P- 180. -
24. Wall Street ]oumal, July 217, 1965, p- 1, col. 6.
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confusing, of course, is the empirical fact that the same set of circumstances
may precipitate emotional disturbance in one employee but not in another.
For instance, in the Carter case, the continued inability of the employee to
perform the job within the permitted time limit and the constant criticism
of his foreman posed certain risks to Carter’s emotional health. These risk
factors when matched with a “vulnerable” personality resulted in a psychot-
ic breakdown. Other employees exposed to similar situations who were not
“ready” did not break down.

From our studies of the alcoholic and the schizophrenic, there emerges a
syndrome of traits which identifies a vulnerable personality, i.e., one which
when placed in the proper setting is ripe for emotional maladjustment of one
form or another. It is worth noting here that the matching of temperamental
demands of jobs with individual personality requirements might be one way
for the employer in meeting his expanding financial responsibility.

It is apparent that there are at least two major considerations: (1) the
examination of the nature of jobs and organizations and the various emo-
tional and temperamental demands they make upon incumbents, and (2) a.
study of the emotional requirements of the individual. These considerations
will be further explored in the last chapter.

Summary

We have seen the evolution and liberalization of workmen’s compensa-
tion. Beginning in 1911 with simple coverage of physical injuries, work-
men’s compensation now covers a broad range of job-related physical and
emotional impairments. Over the years the employer has assumed the
economic responsibility for protecting his employees from the risks to their
emotional and physical health which might exist in the jobs they perform.
This economic responsibility includes both prevention of an injury and
wreasment and rehabilitation if any Injury occurs.

Several persons examining this trend have concluded that there will be at
least two deleterious side effects. First, it is argued, organizations will
tizhren up their employment procedures and refuse to hire the emotionally
kandicapped. It is feared that this will create a permanent class of *
emplovables.” But the fact is that this argument, which has been advanced
L.Ls.' st most major pieces of social legislation, has not been supported by
previous evidence. In addition, there are great practical difficulties in identi-
f-'.*"_‘;z the “vulnerable personality” in advance. Also job and organization
factors. which appear to play a major role in precipitating mental disturb-
ance. are usuallv not known in sufficient depth at selection time.
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Second, many psychiatrists point out that the judicial liberalization of
workmen’s compensation coverage might reduce the effectiveness of psychia-
tric treatment. In a recent speech, Doctor McLean poses the potential di-
lemma thus:

Because a man dislikes his present foreman, becoming anxious when in his
presence, probably has its origins or cause in the man’s early relationships
with authority figures. The individual, of course, may firmly believe the fault
is with the foreman, and stay away from work, pleading nervousness, and
seeking compensation. If the compensation courts sustain this type of judg-
ment, they will also seriously impede the process of treating the individual,
reinforcing his false beliefs as to the cause of his anxiety. How can a psychia-
trist treating such a man bring him to the point of understanding the real
reason for his difficulty if the courts say otherwise-—and pay him for so
‘ believing?25

: It is not our purpose in this bulletin to evaluate the “rightness” or
“wrongness” of this trend toward increasing liberalization. Much like
death and taxes, the existence of the employer’s economic responsibility for
! the emotional health of his employees is inescapable. The basic task re-
mains that of devising methods for dealing with this economic responsi-
bility.

6251-9%geech given by Dr. Alan McLean, Cornell Conference on Mental Health, Nov.
16, 8
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CHAPTER 1II

THE ALCOHOLIC
AND WORKMEN’S COMPENSATION

he dilemma which confronts the employer in meeting his economic

responsibility for the emotional health of his employees is brought

into sharp focus when we examine the handling of cases of one kind
of emotionally disturbed employee, the alcoholic. While there is a wide
diversity of state statutes, a cursory reading of the workmen’s compensation
laws of forty-one states would lead one to conclude that injuries on the job
occasioned wholly or in part by intoxication are excluded from workmen’s
compensation. In some states, “an employee’s intoxication must be the sole
cause of his injuries” to bar a recovery of compensation. In other states,
“injuries caused by, resulting from, or due to intoxication” deprive the
employee of compensation. “Injuries occasioned by intoxication” deny
compensation in a few states. In Florida, “injuries occasioned primarily by
intoxication” are not compensable.

Other terminologies used to express the kind of situation exempt from
compensation coverage are “injuries approximately caused by intoxication,”
“intoxication at the time of injury, when such intoxication is without
knowledge, consent, or acquiescence of the employer,” “injuries caused by
the voluntary intoxication of the employee,” “mjunes sustained while the
employee is in an intoxicated condition,” and “injury resulting directly
from intoxication.” In one group of states, the word “intoxication” is not
used in the statutes, but compensation is denied for injuries due to willful
misconduct and for injuries purposely or intentionally self inflicted.* Thus,
it would appear that once an employee drinks and becomes intoxicated on

* William R. Schneider, Workmen’s Compensation Law (St. Louxs Mo.: Thomas
Law Book Company, 194-8), vol. 6, pp. 492493,
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the job— an early identifying sign of an alcoholic employee — he forfeits
his protection under workmen’s compensation laws.

However, a review of the actual compensation awards in these states
reveals that intoxicated employees, or those under the influence of alcohol,
have consistently collected compensation for on-the-job injuries. The most

familiar cases concern traveling salesmen. For instance, compensation was.

awarded a traveling salesman who stopped to have a few drinks in a
strange town and then was involved in a car accident.? In another case,
compensation was awarded when an automobile salesman who had been
drinking- was killed in an accident after delivering a car he had just sold.?
In these and other similar cases, the imbibing of alcohol is considered one
of the risk factors of the job. In their efforts to make sales, salesmen are
expected to drink with their customers. This drinking, even to the point of
intoxication, is considered part of the job, and so injuries which arise while
the employee is in thig intoxicated state are compensable.

Intoxication has not been a bar to compensation in many other occupa-
tions. Cases of painters, truck drivers, waitresses, orderlies, night watchmen,
iron workers, and machine tenders are but a few in which compensation
has been awarded to intoxicated individuals injured on the job. Basically,
compensation has been extended to injured employees under the rigorous
definition of intoxication developed by the courts, which is: “under the
influence of intoxicating liquors to such an extent as to lose a normal
control of one’s bodily and mental faculties and commonly to evince a
disposition to violence.”® Yet, in the application of this definition, the courts
have limited the concept of intoxication as a bar to collecting compensa-
tion still further. “Intoxication which does not incapacitate the employee
from following his occupation is not sufficient to defeat the recovery of
compensation although the intoxication may be a contributing cause of his
injury.”® “Intoxication of an employee while engaged in the business of his
employer will not prevent the employee from recovering compensation
unless such intoxication reaches an extent tantamount to abandonment of
employment.”®

Results of These Standards

The result of applying these standards is illustrated clearly in the case of

2. CCH, Workmen’s Compensation Law Reports 1960—1963, par. 1708; O’Connor
v. Johnson and Johnson, 211 NYS 2d 1.
- CCH, 1960-1963 ; Cliff v. Dover Motors, Inc., 1286.
- Zee v. Gary 189 80 34 (1939).
- Parks v. Maryland Casualty Company, 69 Ga 2 720, 26 SE (2) 562 (1943).
- Simkins v. State Banking Department, 45 Pry 186, 45 P(2) 47 (1935).
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a Florida painter who was awarded compensation for injuries sustained in
a fall from a scaffold. “There was evidence that the painter had been
drinking whiskey and might have been intoxicated. It was held, however,
that it was a breaking of the guardrail which set in motion the chain of
causations and directly caused the injury, and that the breaking of the rail
was the approximate primary cause of the injury, and the intoxication, if
any existed, was the remote cause. Although the drinking of whiskey and
the intoxication, if any, may have been a contributing cause, our statute
was not designed to make contributory negligence of the employee a bar to
recovery under the act where, as in this case, the injury arose out of and in
the course of employment.”?

An Illinois decision illustrates another dimension of the effects of the
liberal court attitude toward alcohol. In affirming a judgment for com-
pensation for a sawmill employee, who was fatally injured when he went
under a shaft, and his jacket or its buckle, which was loose, caught on the
shaft, the court said “the burden was upon the employer to establish the
fact that the death of the claimant’s husband was due either to his willful
misconduct or to his intoxication.”®

In practice, then, regardless of the technical wording of the statute the
employer would appear to be liable for accidents which occur during the
course of employment involving his employee whose abilities are impaired
by alcohol. Furthermore, to avoid liability, the burden may rest on the
employer to prove that intoxication was the approximate or sole cause of
the injury.

To our knowledge there has not been any reported case which deals
directly with the question: Is alcoholism, in and of itself, an occupational
illness? In light of the developments outlined in the previous section, how-
ever, we believe that a strong case could be made for the inclusion of
alcoholism as one of the various forms of emotional disturbance which
may be brought on by job pressures. Certain aspects of jobs, when com-
bined with a vulnerable personality and an exposure to drinking groups,
may well precipitate alcoholism. We believe that it is only a matter of time
until such a decision is handed down. At present, however, the employer’s
economic liability is limited to the accidents which result from the behavior
and manifestation of this illness.

The courts have suggested the way an employer can guard against this
potential liability. A Missouri court wrote in 1935: “Employers will have to
enforce their rules against drinking by discharging the offending employees

7. Zee v. Gary 189 80 34 (1934).
8. Shiplett v. Moran, 200 SE (Ga) 449.
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or by such other disciplinary measures as they see fit to adopt.”® Clarifying
this, a Pennsylvania court wrote in 1943: “Decedent violated definite in-
structions and a rule of the hospital by drinking while on duty. But this fact
does not necessarily bar claimant, for compensation may not be denied for
all violations of positive orders.”*?

“Discover and discharge the employee who imbibes,” the courts seem to
admonish management. This obviously is easier said than done. It is known,
for instance, that most alcoholics remain on the job for a substantial
portion of their illness, unreported by peers, superiors, and subordinates.
The reluctance of supervisors to confront alcoholic employees and the
agonizing vacillation which they experience have been well documented
elsewhere.’ The simple fact is that most alcoholics are not reported until
their disease has reached its late stages and ten to fifteen years have
elapsed, during which time the emotional health of the employee has

seriously deteriorated. Because it may compound the problem, as we will h

demonstrate in the next chapter, discharge has become an increasingly un-
available alternative in relieving the employer’s liability.

Here, then, are the twin horns of management’s dilemma. On the one
hand, society assigns to the employer major economic responsibility for the
emotionally disturbed employee. This fiscal liability is based not only on the
potential cost of the physical injury nor solely on the workmen’s compen-
sation costs of a disabling emotional ailment, but mainly on the operational
costs of absenteeism and poor job performance and the psychological costs
of wear and tear on the entire management staff. Whether the emotionally
disturbed employee is an alcoholic, a neurotic, or a latent schizophrenic,
the employer bears the major costs. On the other hand, it is not easy to
identify and eliminate these potential employee risks, because of the im-
perfect nature of our measuring instruments and the stigma which is
associated with the various forms of emotional disorders. This makes most
supervisors and managers extremely reluctant to turn anybody in. The
major unresolved questions are: What steps can an employer take to
prevent emotional disturbances from occurring;-and, if they do occur, how
can he minimize his potential costs while meeting his economic responsi-
bilities? We present some possible answers in Chapter V.

9. Phillips v. Air Reduction Sales Co., 337 Mo 587, 85 SW (2) 551 (1935).

10. Hopwood v. City of Pittsburgh, 152 Pa Super 398, 402; 33 A(2) 658 (1943).

1. H. M. Trice “Reaction of Supervisors to Emotionally Disturbed Employees,”
Journal of Occupational Medicine, vol. 7, no. 5, 1965, pp. 178-188.
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CHAPTER 111

PRIVATE ARBITRATION AND
THE EMOTIONALLY DISTURBED EMPLOYEE

rivate arbitrators, employed to resolve grievances arising out of col-

lective bargaining agreements, have also come to grips with the

question: What, if any, is management’s social responsibility for the
emotional health of its employees? Their answer, much like the collective
answers of the courts and the workmen’s compensation agencies; has con-
verted what may or may not have been social responsibility into economic
liability. Arbitrators have accomplished this through their decisions by
1) increasingly closing off the alternative of discharge as one easy way out
of management’s obligation; and (2) by stressing the company’s responsi-
bility to deal constructively, not punitively, with its employees. .

In reviewing the 102 published arbitration awards which deal with
emotionally disturbed or alcoholic employees, we found that in 55 percent
of the cases discharge was reversed and the employee reinstated, as Table 1
shows.* This is a surprisingly high percentage of reinstatements. It would
seem that arbitrators insist that discharge, the economic capital punish-
ment, is a last resort to be used and then only after other corrective
measures have failed. This is not to imply that discharge will never be up-
held, for, in the same 102 cases, 46 discharges were sustained. However, in
order to sustain a discharge, it is necessary to meet rigorous standards of
proof.

1. This study is based on the cases reported in the three arbitration reporting
services. We do not know how representative they are of the entire body of cases
involving alcoholic or emotionally disturbed employees which have not been reported.
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Table 1. How Alcoholics and Emotionally Disturbed
Employees Fare at Arbitration.
Type of Employee
Alcoholics Emotionally Disturbed  Total
Discharge sustained at arbitration. . ....... 42 4 46
Discharge reversed at arbitration.......... 47 9 56

Four Criteria for Evidence

The first requirement to sustain a discharge case at arbitration is that all
evidence presented at the hearing must be internally consistent; i.e., be
substantially the same. Yet, as both the TWA? and South-Penn Oil® cases
indicate, it may be very difficult to get employee witnesses to agree upon
the inebriation of the discharged employee or his inability to work. This is
not surprising, since it is known that there is a strongly held work group
norm to keep such matters among the group. These norms serve to protect
the alcoholic or emotionally disturbed employee from exposure and sub-
sequent treatment.

Second, evidence for sustaining discharge must clearly show that any
disciplinary action has been consistently applied. Yet other research shows
that supervisors are reluctant to identify and refer alcoholic and emotionally
disturbed employees.* “It’s like calling a guy a Communist,” one line super-
visor told us recently. Thus, in an arbitration hearing, management might
have its case totally destroyed by the introduction of evidence showing that
other employees, who were not currently being disciplined, often exhibit
the same behavior as the discharged employee.

Third, whether the witnesses exist or not, and whether or not the dis-
ciplinary action is consistent, the company must still demonstrate that the
emotional disturbance results in job impairment. This is hard to prove
since many emotional maladjustments may be functional for the organiza-
tion as, for example, “work addiction” — a term which implies that an
employee is so obsessed with his work that he becomes compulsively over-
active.5 Furthermore, an employee may perform adequately in some jobs
but break down when faced with other situations. Compounding these

2. 38 LA 1221 (Airline Stewards and Stewardesses International Union).

3. 99 LA 718 (Oil Chemical and Atomic Workers).

4. H, M. Trice, “The Reaction of Supervisors to Emotionally Disturbed Em-
ployees,” Journal of Occupational Medicine, vol. 7, no. 5, 1965, pp. 177-188.

5.In such instances, arbitrators might well suggest transfer as the appropriate

management action, rather than discharge.
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considerations is the fact that it is very difficult indeed to measure job
performance and to demonstrate deviation which the company must estab-
lish in order to defend its position that emotional disturbance has resulted
in inefficiency.

But, fourth, even if the employer can demonstrate job impairment,
arbitrators give great weight to the mitigating circumstances surrounding
the employee’s problem. For instance, Arbitrator Gabriel Alexander re-
instated a discharged employee, who admitted to being intoxicated at the
time of discharge and on several previous occasions, because: (1) following
his discharge, the employee went to a physician, joined AA, and accepted
help from an alcoholic treatment center; (2) the employee had sixteen
years of seniority and a reputation as a good worker; and (3) the employee
had no discipline record except the alcoholic offenses which began three
years earlier.®

Application of Four Criteria

The rigorous application of these four criteria has severely restricted the
use of disciplinary discharge procedures involving alcoholic and emotion-
ally disturbed employees. Arbitrators have apparently applied the principle
of corrective discipline in discharge cases involving these deviant employ-
ees. Under the principle of corrective discipline, the purpose of discipline
is to enable the employee to correct his behavior. In this light, discharge is
permissible only after the employee, through repeated violations, has dem-
onstrated his inability to change.

To ascertain if the application of these corrective discipline standards is
one viable method which management can choose in carrying out its
economic and social responsibility for its emotionally disturbed employees,
we contacted all the employers and unions involved in the 56 reported
cases in which the employee was reinstated. Of this total, 40 companies and
23 unions responded. Tables 2, 3, and 4 reproduce the major data gathered
as a result of this survey.

Analysis of this information shows that discharge usually takes place
after some overt or offensive act. For instance, 24 cases, or 59 percent of
the total reported, involved coming to work under the influence of alcohol.
Five other cases involved either drinking on the job or drunken driving.

In a total of 32 cases, or 80 percent, discipline followed a single dramatic
event.”

40 LA 935 Chrysler Corporation (United Automobile Workers) April 8, 1963.
7-This is not to say that the employee had not been accumulating a discipline
record previous to this single dramatic event.
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Table 4. Alcoholic Emplovess W.-mﬂ

Table 2. Reason for Discharge: Emotionally Disturbed
i)

and Alcoholic Employees.
Nature of Cause Reason for Tl
Reason for discharge as reported No %, of Action Reinstatemer: n
in arbitration case = quorti_ng to work 29 years service P
Reported to work O tERICATE D - . i & A Se g g eyt L G - Zg g intoxicated 5 disciplinary J
Drinking gn' t:he oD TP Mmooy it tutatr e 2 e L R SR B @ L % notices i
Drunken RERIR ¢ e - ne ~oos 8 =1 400 B (S w8 DM ENY - Ay 6 e 3 8 Reporting to work -
i A Y S S i 2 ntoricated | mowcaion ]
Arrested while drunk on job. .. ..o 3 8 ation =
Abscntzclaism ............................................ | g )
JronOLAlBCHE s » vy 3 amr n iy P RE LB R R A B SRR A e A - 5  p—
A T T o e 4 6 B el (0 MR 5 7 o e R B eSS ® g to work S ful at- §
Mental illness. . . ........ = — e Uf:rt:;tuata:e e o %q
40 100% bilitation—A.4 i
Drin!dng on job No proof of = i
drinking
ng;)rti.ng t?-l work  No consistent G *‘
- . . e 1)L Y - i
Table 3. Emotionally Disturbed Employees s SAPRAPLRQlicr
Reinstated after Discharge. = ———— : i
Bauor ao slcep. Vo Proof & good  Nail
Nature of Cause Reason for Terms of Employment History g i ?Ee & ECP' service record ;
of Action Reinstatement Reinstatement after Reinstatement — e Jo i
Izsoxi 5 I +
Mentally ill— 9 years of Layoff of six Still employed 1 l%ea.r after re- y—— Double jeopards %t
months with- instatement. Employment (i

Loaded gun in car
on parking lot

good service

not satisfactory due to reoc-

out back-pay
currence of mental illness.

intoxicat i
Schizophrenic— Mental illness Full seniority Still employed 2.5 years after « ing policy
unauthorized Sickness without back- reinstatement. Employ- e
absence pay ment not satisfactory—bor- Reporting to work i
derline case. intoxicgted ’ N(()::;I;)s:nt;n;oﬁrr

Immoral acts with

Mental illness

Still employed 3.5 years after

Sick leave for
reinstatement. Employ-

minor—jailed Sickness 1 year
ment satisfactory. Convic- intoxicated
, tion action pending.
Adultery causing Real illness Full back-pay  Still employed 6 years after Reporting to work  Not sufficient
reinstatement. Employ- Intoxicated proof

emotional distur-

ment satisfactory.

bance i
Psychoneurotic 13 years service Sick leave with No longer. employed. Pcri9d Drinking on job Not sufficient
absenteeism He was sick full seniority of employment after rein- warning

statement unknown. Un-

satisfactory employee.

Treatment for
Mental illness

Not proven that
working was
hazardous

Full seniority Did not return.

Absenteeism

Mental illness
' later proven

Full seniority  Did not return.

with sick leave
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Reporting to work

Company had oo

Reporting to work

First offense

Reporting late to

work and intoxi-
cated

Not sufficient
proof

Reporting to work

intoxicated

Successful at-
tempt at reha-
bilitation—A A
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! jonally Disturbed Table 4. Alcoholic Employees Reinstated after Disciplinary Discharge. -+
: Emotionally ploy! p y g o
bployees.
= Nature of Cause Reason for Terms of Employment History after
= of Action Reinstatement Reinstatement Reinstatement —
No % i 3
Reporting to work 29 years service  All seniority Employment terminated 20
- 24 59 intoxicated § disciplinary no back-pay days after reinstatement— "
3 8 notices falsifying absence.
2 5 E
3 8 Reporting to work  No proof of Full seniority Employment terminated 2} s
RO —— 1 2 intoxicated intoxication no back-pay years after reinstatement—
R 3 8 recurrence of intoxication. =2
R, 3 5
R 2 5 Reporting to work  Successful at- No back-pay Employment terminated i
""""" i —— intoxicated tempt at reha- year after reinstatement— |
40 100% 2 bilitation—AA recurrence of intoxication. If'&
Drinking on job No proof of 2 month layoff Employment terminated 2 |z
i drinking years after reinstatement— |
insubordination. =
Reporting to work  No consistent No back-pay Employment terminated 1
intoxicated company policy year after reinstatement— &
sturbed Employees recurrence of intoxication. "
Discharge. . Possession of No proof & good No back-pay Employment terminated % &
— liquor and sleep- service record year after reinstatement— 3
of Employment Hislory ing on the job theft.
[statement after Reinstatement - - A
1 2 Intoxicated Double jeopardy No back-pay Employment terminated 13 o
[ of six Still employed 1 year after re- years after reinstatement—
ths with-  instatement. Eg\ploymcnt intoxication. 2
k- not satisfactory due to reoc- = —
-l currence of mental illness. Reporting to work  Company had no No back-pay Employment terminated 3 i
= - intoxicated consistent warn- year after reinstatement— fa
niority  Still employed 2.5 yearsla.fter ing policy absenteeism. A
. instatement. Employ- " : 512 .
A lxﬁfxle:r:i;tzr‘nc;:t"slatisf::lctoryF—)—bo::r— Reporting to work  No consistent Full seniority =~ Employment terminated 7 "
dexline cases intoxicated company policy  no back-pay years after reinstatement be-
cause of death.
. i .5 years after i x — 3 £
;:e for s“‘_léifl;‘tlg:gxfeig Ey:; ploy- Reporting to work  First offense Full seniority =~ Employment terminated 1 L4
ment satisfactory. Convic- intoxicated no back-pay year after reinstatement— |
| tion action pending. death.
I . Reporting to work  Not sufficient 3 month layoff Employment terminated 4 3
t o % o 3 ol
kck-pay St:—léix:;?art)}:(z:gt 6EY::,?;S12:§; - intoxicated proof full seniority years after reinstatement—
ment satisfactory. intoxieation:
] . Drinking on job Not sufficient Back-pay Employment terminated 2
fave with No longer employed. Period K : &
l*.cnio:ilty (:)f c::xfxployml(:ntyafter rein- Warning S z:lftcr trcmst:lte:ne:tvn
? statement unknown. Un- mignn:ss S L
; satisfactory employee. -
= - Reporting late to Not sufficient Back-pay Employment terminated 4 ]
fuiority  Did not return. work and intoxi- proof years after reinstatement—
cated wage disagreement.
o ——— Reporting to work  Successful at- No back-pay Employment terminated 1
FSarity  Did not return. intoxicated tempt at reha- no seniority year after reinstatement—
‘__Lcklﬁe bilitation—AA intoxication.

~
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Table 4. Continued

Nature of Cause Reason for Terms of Employment History after
of Action Reinstatement Reinstatement Reinstatement

Arrested while Intoxication away Full seniority =~ Employment terminated 8
intoxicated from company and back-pay  years after reinstatement-—

premises excessive absenteeism.

Reporting to work  First offense

Resigned 1 year after rein-
statement.

3 week layoff

intoxicated Good record
Qdor of alcohol No proof of Full seniority ~ Employment terminated 3
on breath intoxication and back-pay  months after reinstatement
—intoxication.
Reporting to work  Conflicting evi- Back-pay Did not return.
intoxicated— dence of drink-
Driver-Salesman ing
Reporting to work  Discipline 3-day layoff Did not return.
intoxicated upheld
Drunken driving Did not lose k- No back-pay Still employed after 1} years
cense—plea of but unsatisfactory. Continu-
nolo contendere ous borderline case.
Reporting to work  Not sufficient Back-pay Still employed satisfactorily
intoxicated proof after 2 years.
Reporting to work  Foreman con- No back-pay Still employed satisfactorily
intoxicated doned intoxi- after 4.5 years.
cation
Reporting\to work Company failure Full seniority ~ Still employed satisfactorily
intoxicated to stop him at no back-pay after 1.5 years.
gate
Unopened can of  First offense Back-pay Still employed 10 ycars after

beer in parking
lot

reinstatement. Employment
satisfactory.

Reborting to work

Still employed satisfactorily

.19 blood alcohol No back-pay
6.5 years after reinstate-

intoxicated could tolerate
higher concen- ment.
tration
Pre-flight drinking No proof of Full seniority Still  satisfactorily employed
—untidy appear-  drinking back-pay 4 years after reinstatement.

ance

Drunken driving

Still satisfactorily employed

Offense occurred No back-pay
6 years after reinstatement.

Jail off work
Reporting to work 27 years of Full seniority ~ Still employed 2 years after
intoxicated service 3 mo. suspen-  reinstatement. Three later
sion actions for negligence.

Possession of
liquor at work

Still employed 1.5 years after

No back-pay
reinstatement. Satisfactory.

Drinking not
proven

S ——
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Nature of Cause Reason for :

_qf Action Reinstatemen: 1

quorti_ng to work  No good com- ;

intoxicated munication of L
“under influ- |
ence”

Drinking at work 1st offense g.;
4 years good 4
record

i

Reporting to work No consistent e

intoxicated company poliry 1

Reporting intoxi-  Not gross P
cated ‘ misconduct
Gross misconduct

Studies of supervisors’ reactices 4
employees reveal that a dramaric &
supervisor is often necessary to resdl
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visor resolves his indecision in fa. = o
most clear-cut way to handle the e
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found that overt dramatic behavi
stricting production, insubordinatice
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charges. Seeking to explain this rhes
problems such as absenteeism and
crisis in the shop . . . [and do net
fsmhority of management.” Muck 4
for the supervisor’s continued tolers
dmturbed employee. It would seers 1
e guiet deviant, resort to discipling
Sramatic, highly visible incident whic |
I evidence clearly indicates, Low

" Arthur M. Ross, “What Ha 3
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s Arditration, Je;n T McKel\-ev.cf&
#¥men, 1957 |, pp. 21-56. .

]




mtinued

3
o Employment History after
;Ialemmt Reinstatement

i

jority ~ Employment terminated 8
lé:)ack_pay years after reinstatement—
' excessive absenteeism.

¢ layoff Resigned 1 year after rein-
| statement.

.

iniority ~ Employment terminated 3

Iback-pay  months after reinstatement
—intoxication.

»ay Did not return.

fayoﬁ Did not return.

f:—l;ay Still employed after 1} years
but unsatisfactory. Continu-
ous borderline case.

E
iray Still employed satisfactorily
after 2 years.

ck-pay Still employed satisfactorily
| after 4.5 years.

niority Still employed satisfactorily
ack-pay after 1.5 years.

s

ay Still employed 10 years after
reinstatement. Employment
satisfactory.

k-pay  Still employed satisfactorily
6.5 vyears after reinstate-
ment.

ki‘)ﬁw Still  satisfactorily employed
gPay 4 years after reinstatement.

E“Pay Still  satisfactorily employed
6 years after reinstaternent.

iority Sl employed 2 years after
"Suspen-  reinstatement. Three later
actions for negligence.

kpay  sun employed 1.5 years after

reinstatement. Satisfactory.

Table 4. Continued

Nature of Cause Reason for Terms of Employment History after
R M Y )

of Action Reinstatement Reinstat t

Reporting to work No good com- Full seniority Still employed 8 years. Un-

intoxicated munication of no back-pay satisfactorily after reinstate-
“under influ- ment. Three attendance
ence”’ warnings since.

Drinking at work st offense Layoff 2 mos.  Still employed 12 years after
4 years good full seniority reinstatement.  Unsatisfac-
record tory. Excessive absenteeism.

Reporting to work  No consistent No back-pay Still employed 1.5 years after

intoxicated - company policy reinstatement, satisfactory

but warnings for drinking.

Reporting intoxi- Not gross
cated misconduct
Gross misconduct

Back-pay Still  satisfactorily employed
9 years after reinstatement.

Studies of supervisors’ reactions to psychotic, neurotic, and alcoholic
employees reveal that a dramatic incident precipitating a crisis for the
supervisor is often necessary to resolve his vacillation toward confronting
the problem employee. As these arbitration cases show, most often, the super-
visor resolves his indecision in favor of discipline, since this is the easiest and
most clear-cut way to handle the problem.

These results closely parallel Ross’s findings in his study of employees
who were discharged for general misconduct and then reinstated. Ross also
found that overt dramatic behavior such as illegal strikes, violence, re-
stricting production, insubordination, or horseplay accounted for a majority
of the discharges, while the more covert forms of misbehavior such as
incompetence, negligence, or tardiness did not result in arbitrable dis-
charges. Seeking to explain this phenomenon, Ross theorized that “quieter
problems such as absenteeism and poor workmanship do not produce a
crisis in the shop . . . [and do not represent] an open challenge to the
authority of management.”® Much the same explanation could be offered
for the supervisor’s continued tolerance of the alcoholic or emotionally
disturbed employee. It would seem then that supervisors, while enduring
the quiet deviant, resort to disciplinary procedure when confronted with a
dramatic, highly visible incident which creates a supervisory crisis.

The evidence clearly indicates, however, that discharge is a poor way to

8 Arthur M. Ross, “What Happens after Reinstatement,” in Critical Issues in

Labor Arbitration, Jean T. McKelvey, ed. (Washmgton, D. C Bureau of National
Affairs, 1957), pp. 21-56.
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e have noted in more than half of the cases brought
to arbitration, the discharge was overturned and the employee reinstated.

Also, Table 5 shows, of those employees' who were reinstated, 22 or 55
percent of them are no longer employed. Of those 18 who are still em-
ployed, 8 employees are currently unsatisfactory and, according t0 company
records, are on in 75 percent of the

their way to termination again. Thus,
cases, discharge and subsequent re ¢ result in correction

instatement did no
of the deviant behavior.

resolve the crisis. As w

History after Reinstatement of

Table 5. A Comparison of Employment
Emotional Disturbances and

Those Whose Discharge Involved Some

Those Discharged for General Misconduct.
Emotional Disturbance General Miscondui:t
Ne. 0 No %
Still employed .- . <oz T 18 45 63 51
Never returned though reinstated . . . . - - - 4 10 12 10
Quit voluntarily . . - <« av-srmemrr Tt 3 8 24 20
Subsequently discharged again. ......-- 13 32 16 13
Other termination . . . . ...c-oo0t 770 2 ) 8 6
123 100%

100%

oo B W e

To explore some of the reasons why reinstatement failed to contribute 10
the employee’s rehabilitation, we compare in Table 5 the results of our
history of the reinstated

study concerning the subsequent employment
employee with ficant differences appear. First, for

those of Ross. Two signi
the emotionally disturbed, one employee in three who was reinstated was
discharged again, whi d to only slightly more
f reinstated emotionally
disturbed employees quit v
misbehavior.

le this second discharge occurre
than one employee in
a much smaller percentage 0O
' oyees who had been re-
instated after discharge for general :

ten who had been originally discharged for general
misbehavior. Second,
oluntarily than did empl

Corrective Discipline and Economic Responsibility

en together show

These two findings tak
for the employe

the relative futility of corrective
r to meet his new economic re- i

improved through corrective i
alcoholism and other deviant ka-‘_.. R
are not wholly within the indivicusals
is no more responsible for his zctems
tuberculosis is responsible for the .
Peop.le are truly victims of their :rm':m
1f' reinstated, is likely to continus &
discharged again. Since there Po———"—
cedure,_ as such, to deal with the .. ._L‘L i
corrective discipline alone mereiv --q
en.u-)tlonally disturbed emplovee = = '_.ﬂ
crisis. ' 1 |
The key element which is missizs "‘1 |
the provision for realistic tream;»z“ &
Corn Products case clearly spelled b'*'.._— k1" |

:Alc.o}.lolism is not regarded as z ¢ :ﬂ
individual concerned has been fn‘iﬁirdj: foant
been (?ncouraged or directed to w._:'.ﬁ:
;x;o.u S;lmply requiring an alcoholic =rrpusy
.;Qunfei]i;l : ;mgh;a ltlzxperience of manv il
Fozst result§.1° ekl

W :r.!:ﬂut.the offer of treatment anc 1t
s emotionally disturbed emplovet:' ‘_._ |
ceooably have little or no effect. '

:\:; anmination of the reasons for =
:...,::v inherent in applying discipline ;4
;.:md en}ployee. As shown in Table &
;;eral .mlsbeha\.nor, the major reason ==
= emotionally disturbed employees is "=:4
X As we rr.lentioned in the previous cmag
sonally disturbed employees is hard .
—n.-al and psychiatric experts disagrs

“ o om-the-job behavior is unreportei— I
&-Eﬂ-.b;-:-_mding the difficulty of generaim
;);g sefmmrators tO mitigating circumstances

&

discipline alone as 2 way

g *1° - - - . . h : o | T ol

qurzsxblhty. Corrective (?15(‘,1[)111:16 is us?.fu.l wt-xen the employee has. the f _.f M Jelinek, “Phases of Alcohol A

ability to correct behavior which is within his control. Such behavioral EFEEEE == 13. no. 4 {December 1932} p. 67
for instance, can usually be Iﬁ;ﬁwm":. ': 3;‘ f'::élﬁ Company (Oil Chemiz

.

deviance as absenteeism and carelessness,
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more than half of the cases brought B et thoough corrective discipline. Unlike these behaviors, however,

ed and the employee reinstated. | @il and other deviant behavior caused by emotional disturbance
bt who were reinstated, 22 or 55 I mbolly within the individual’s control.® In large part, the employee
vée; Of those 18 who are still em- i me more responsible for his action than a person suffering from acute
§'Cf 'ctory and, according to company , susemculosis is responsible for the continued coughing up of blood. These
usi; in. Thl’xs, in 75 percent of the | sespde are truly victims of their own malady. As such, the employee, even
I;Itlemiant did not result in correction § & semstated, is likely to continue his behavior and is just as likely to be

dimcharged again. Since there is nothing in the corrective discipline pro-
cedure, as such, to deal with the basic causes of the employee’s deviation,
| ! corrective discipline alone merely generates a job-related crisis for the
went History after Reinstatement of emc-nionally disturbed employee without offering him any way out of the

ome Emotional Disturbances and | csis. ol o L : = )
General Misconduct. ~ ! The key element which is missing in the corrective discipline format is
the provision for realistic treatment opportunities. The arbitrator in the
stional Disturbance  General Misconduct Corn Products case clearly spelled this out when he said:
' No. % No. %
18 45 ?g ;’(1) Alcoholism is not regarded as a disciplinary problem unless or until the
g lg 24 20 individual concerned has been fully informed of the nature of his illness, has
13 32 16 13 been encouraged or directed to seek treatment and refused such treatment.
2 5 8 6 -« . Simply requiring an alcoholic employee to take effective treatment is not
'4—0 100% 1;; 1009, enough. . . . The experience of many companies indicates . . . that effective

counselling and followup, both by management and union, are important for
best results.1®

“+ Corn Products Company (Oil Chemical and Atomic Workers International

Sness, for instance, can usually be Uzion) April 1962,

Eeinstatement failed to contribute to W 1thout. the oﬂ‘et: of treatment and the positive effort to get :ch(? a.lcohol.lc

: £ or emotionally disturbed employee to undergo treatment, discipline will
pare in Table 5 the results of our .

. . d probably have little or no effect.
ployment history of the reinstate e ) ]
; . Firse, £ An examination of the reasons for reinstatement reveals a second diffi-
mificant differences appear. First, for - ] F Sl . g
& il Ho waé reinstated was culty inherent in applying discipline procedures to the emotionally dis-
e w : : b= e : 2
e e iohtl turbed employee. As shown in Table 6, unlike discipline cases involving
charge occurred to only slightly more ; ? ; ) : :

ot : i zeneral misbehavior, the major reason given by arbitrators for reinstatement
een originally discharged for general | =~ ; : ; . A
i : ionall of emotionally disturbed employees is lack of sufficient evidence.
|percentage of reinstated emotionally ' . N .

; " g As we mentioned in the previous chapter, concrete evidence about emo-
han did employees who had been re- = - : !
behavi tionally disturbed employees is hard to come by. Not only do various ‘

J 3 . 3 -
o . medical and psychiatric experts disagree among themselves, but much of f
‘ . the on-the-job behavior is unreported by peers, subordinates, or superiors.
csponsibility Compounding the difficulty of generating evidence is the weight given by
how the relative futility of corrective | arbitrators to mitigating circumstances. Taken together, these two factors
ployer to meet his new economic re-
Useful when the employee has the | " E. M. Jellinek, “Phases of Alcohol Addiction,” Quarterly Journal of Studies on
N : havioral | Aicohol, vol. 13, no. 4 (December 1952) p. 679,
Within his control. Such behavior ;
i
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Table 6. Reasons Given by Arbitrators for Reinstatement.

Emotionally Employees Discharged
Reason for Reinstatement Disturbed Employee Sfor General Misconduct
No % No. %
Mitigating circumstances. .. ........... 11 25 50 24
Penalty was excessive. .. ............... 5 10 39 19
Lack of consistent policy.............. 7 20 39 19
Insufficient evidence. . . .......... ... .. 14 30 43 20
IMISCEANEONUS L oot h o 8 5pnimemt b 550808 S8 &% K 3 15 36 18
40 1009, 207 100%

suggest that the central question in discharge arbitration is not: Did the
employee misbehave? but rather: Was the discharge justified in the light
of the circumstances? Put another way the question could be: Is the
employee’s behavior bad enough and so beyond hope of correction as to
justify ending the employer’s obligation? If the question is asked this way,
and since concrete evidence either way is difficult to construct, it is not
surprising that a high percentage of discharged employees are reinstated.

The information presented in Table 7 supports this conclusion concern-
ing the relative futility of discipline. Fifty-five percent of the emotionally
disturbed employees who are no longer employed had their jobs terminated
in some disciplinary action, 31 percent of them being discharged for a
reoccurrence of the situation which originally led to discharge.™

There are at least two direct costs of reinstatement to the employer.
First, in 33 percent of the cases, the employee was reinstated with back-
pay. These back-pay settlements represent a cost of several months’ salary
for each employee.’* Our evidence also reveals that it makes very little
difference whether the employee receives back-pay or not in terms of
whether he will continue with the company. Almost the same percentage
of those employees who received back-pay have left as now still remain. A
second cost to the employer arises because reinstatement lengthens the time
during which the employer must bear the cost of partial productivity. As
Table 8 indicates, most of those reinstated employees who are no longer
employed left during the first year, but there are several instances where
the employee remained a drain for seven or eight years. In fact, one
company reported an employee who was discharged six times in eight years

11. Unfortunately, comparable data are hot available from Ross’s study.

12. There is no significant difference between our study and Ross’s in terms of the
number of employees who were awarded back-pay. It seems to make no difference

whether the employee was discharged and then reinstated for either emotional
disturbance or general misbehavior.
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Table 7. Reason for Subsequesz ¥
Dispach

Reason for Second Termination

Reaoccurrence of intoxication . . . .
Falsifying absence record. . ... ..
Insubordination, ... ......... ..
AREEE = B e N S

Wage disagreement .............
WRMEBOATY L. orn e A T
BN nob Yetorn. o o sx - fe an e s g

and was reinstated each time. In ¢
2% vears to the period of time dus
economic costs of a problem emplos
When the costs of time spent = &
fee are added to the cost of back—
ment energies, the employer's ecoms
proportions. As in the case of vorkay
#his economic liability on the empiowe
comstructively with the problem. et
establishing procedures for treatrmemy
arbitrators have created a crisis oy
peocedures increasingly expensive e 4

Table 8. Length of Employvrmens
Subsequen=is

B not return at all. ...l
Lafiz within 6 months. . .. ..........
L after 6 months but less than a year.
L afier 1 vear but less than 2 years. . .
Left afeer more than 2 years. .........
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T'able 7. Reason for Subsequent Termination of Reinstated Emotionally
Disturbed Employees.

Reason for Second Termination Reason for Original Discharge
Reporting Possession  Drinking on

Intoxicated of Alcohol the Job Absenteeism
Reoccurrence of intoxication . . . .. 7 -
Falsifying absence record . . ...... 1 e Wl ¥
Insubordination ................ . - 1 b
RIEN:. ... o o i ob 5 i st 3 B o o 1 =
Absenteeism. . ...l 2 o =
Death. .. covveneniiiiio, 2 -
| Wage disagreement ........._ ... 1 5 o &
UBIUNTALY . -« « = 7% sime o s rp e &z N 1 1
' Did not return. . . .. T B 3 . 5
16 1 2 3

and was reinstated each time. In general, reinstatement adds approximately
9% years to the period of time during which the employer must absorb the
economic costs of a problem employee.

When the costs of time spent in grievance meetings and the arbitrator’s
fee are added to the cost of back-pay, absenteeism, and diverted manage-
ment energies, the employer’s economic responsibility assumes imposing
proportions. As in the case of workmen’s compensation, the imposition of
this economic liability on the employer is designed to encourage him to deal
constructively with the problem, either preventing it from occurring or
establishing procedures for treatment and rehabilitation. In addition, the
arbitrators have created a crisis by rendering the current disciplinary
ﬁ:rocedures increasingly expensive to utilize and inadequate to the tasks at

Table 8. Length of Employment for Those Reinstated Employees
Subsequently Discharged.

Emotional Disturbance General Misbehavior

No. % No. %

22 12 209,
22 13 22

id not return at all
[t within 6 months

“ft after 6 months but less than a year. . 17 ) 15
{t after 1 year but less than 2 years. . .. 10 16
cft after more than 2 years. .. ........ 26 16 27
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hand. Many managers have commented “there must be a better way.” The
search for a more effective way of dealing with these employees has led to
the development and implementation of several company-based programs
on mental health and alcoholism. For instance, six companies and five
unions reported that as a result of arbitrator’s decisions they have modified
their programs and policies to provide more treatment and rehabilitation
facilities.

In summary, arbitrators have fixed the economic responsibility for men-
tally disturbed employees on the employing organization. Arbitrators have
rendered discharge an increasingly unavailable alternative for resolving
management’s responsibility. As we have seen, corrective discipline pro-
cedures, without the clear offer of therapy, also appear to be a poor way to
deal with the employer’s economic responsibilities. As with workmen’s
compensation, the problems of gathering sufficient concrete evidence, the
difficulty of motivating the front-line supervisor to confront the problem
employee, and the unpredictability of treatment all combine to leave
management with a major responsibility without clear guldehnes on ways
to handle it.
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