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Using Recovery Agreements

Although some EA professionals oppose requiring an employee to use
an EAE agreements to this effect can provide a structured opportunity
to improve a worker’s performance.

by Tamara Cagney, RN, M.ET, CEAP

Ithough employee assis-

tance professionals have

used recovery agreements

for many years, there is
little consensus within our industry
regarding what they should say or even
whether they should be used. The tradi-
tional recovery agreement is a written
agreement between the employee/client
and the EAP that outlines a program of
abstinence maintenance. This type of
agreement is also known as an absti-
Tence sUpport agreement or a statement
of expectations.

Recovery agreements differ greatly
from return-to-work agreements
(RTWAs), which generally are between
the employer and the employee and are
initiated by employers to address issues
involving alcohol, drugs, harassment,
threats, unsafe acts, and so on, EAPs
define recovery agreements, whereas
RTWAs define the role the EAP is to
play: Many RTWAs are considered a
condition of employment, meaning non-
compliance can result in terminarion.
For this reason, RTWAs also are known
as last-chance agreements (LCAs).

The wording of a recovery agree-
ment or references to an EAP within an
RTWA will vary widely from EAP to
EAF Many agreements use formal legal
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language referring to “the employee,”
while others are written in the first per-
son and stress personal responsibility
(e.g., “I am requesting that I be consid-
ered for a return to work following an
alcohol and/or drug rule viclation. My
employer has given me an opportunity
for rehabilitation and has agreed...”).
Most recovery agreements contain
requirements to comply with treatment
recommendations, continue involvement
with the EAP, participate in continuing
care initiatives, and attend 12-step meet-
ings if substance abuse is the issue.

There has long been disagreement
within the EA field over whether EAPs
should be involved in either recovery
agreements or return-to-work agree-
ments. The idea of requiring an employ-
ee to work with an EAP is antithetical to
many EA professionals, but some see
these agreements as appropriate alterna-
tives 1o termination that provide poorly
performing employees a structured
opportunity to change their behavior.

Many EA professionals also have
expressed concern about monitoring
compliance with these agreements and
how this might change the role and rep-
utation of the EAP. For example, if an
employee fails to adhere to the commit-
ments of a recovery agreement, what are
the consequences? If an employee vio-
lates an RTWA, who gets the report of
non-compliance and what are the reper-
cussions?

THE ISSUE OF NON-COMPLIANGE

If an EAP is to be involved in the imple-
mentation of a recovery agreement,
RTWA, or LCA, the affected EA profes-
sionals will need to know how compli-
ance will be ascertained. This is not as

clear a question as those outside our
field would like it to be, and how the
EAP handles this question will reflect on
the programs credibility. Are you, as an
EA professional, willing to take a stand
and help the employer determine if the
employee is following recommenda-

 tions? Some EA professionals feel it is

our responsibility to help the employer
with this difficult part of managing the
troubled employee and that we should
not back out when the process reaches
this point.

If an EA professional
determines that an
employee is not
adhering to a recovery
agreement or RTWA,
how and when does s/he
report non-compliance?

First and foremost, however, we
must determine what constitutes non-
compliance with a recovery agreement
or RTWA. Like many aspects of our pro-
fession, this is rarely a black-and-white
issue. A positive drug test is an easy call,
but what about a “slip” that is immedi-
ately addressed? What about not attend-
ing 12-step meetings because of the all-
too-frequent struggle with the spiritual
aspects of the program? These questions,
difficult to answer in and of themselves,
loom even larger when the consequence
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of non-compliance can be termination of
employment.

Many recovery agreements and
RTWAS contain abstinence requirements
that include all mood-altering substances
for the length of the agreement, even if
the identified problem was solely alcohol
or a specific drug. Most agreements also
cover off-duty use, but there is lively
debate within our profession about regu-
lating off-duty behavior. If abstinence is
part of the agreement, the consequences
of a low-level positive test or an off-duty
DUI conviction need to be explored and
discussed. Policies regarding the use of
prescription medications also need to
be clarified.

If an EA professional determines
that an employee is not adhering to a
recovery agreement or RTWA, how and
when does s/he report non-compliance?
One EA professional, when asked -
whether an employee was complying
with an agreement, reported to manage-
ment, “I do believe this person may get
well, it just isn't going to happen on

our timeline. We've done what we
can/should do at this point. He is
unwilling or unable to [comply with
the agreement].”

EA professionals who report non-
compliance with a recovery agreement
should be prepared for the employee to
say, “You have no right to tell my super-
visor | haven't been following through.”
A proper response would be, “I have
both the right and the obligation. You
committed to certain steps you would
take as a condition of continued employ-
ment. You have decided not to take
those steps. I am simply putting into
words what you have told me through
your actions.”

LEGAL IMPLICATIONS

EA professionals should also be aware of
the many legal ramifications of EAPs
participating in recovery agreements and
RTWAs. For example, in 2000 the Equal
Employment Opportunity Commission
looked into whether last-chance agree-
ments that mandate an employee’s par-

ticipation in the EAP create the percep-
tion of a disability covered by the
Americans With Disabilities Act. In an
opinion letter, the commission ruled, “It
is unlikely that a mere referral to an EAP,
by itself, would be sufficient to establish
that an employer treated an individual as
having a substantially limiting impair-
ment. Simply referring someone to the
EAP probably would not constitute
regarding the person as having a sub-
stantally limiting impairment if the
employer routinely referred people to the
EAP for reasons unrelated to impair-
ments.”

Another question addressed by the
EEOC was whether an employer may
allow an employee who has experienced
conduct or performance problems the
option of following recommendations
(including treatment) or participating
with an EAP in lieu of discipline, such as
probation or termination. The EEOC
strongly endorsed last-chance agree-
ments but cautioned that employers
“may not force the individual with a dis-
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ability to choose between treatment/EAP .

participation and discipline in situations
where other (non-disabled) employees
would not be disciplined.”

As for court decisions, EA profes-
sionals considering participating in
RTWAs and LCAs should review Marrari
v. WCI Steel Inc. (6th Circuit, 1997). In
this case, an employee was rehired fol-
lowing two incidents involving alcohol
abuse. He entered into a last-chance
agreement that stipulated he would be
terminated if he tested positive. After he
tested positive and was terminated, he
sued his employer, claiming he was fired
for alcoholism, an ADA-protected dis-
ability. The court upheld his termination,
ruling that he was fired not because of
his disability but because of failure to
abide by the agreement.

A recent case, Fosmo v. Dept. of
Personnel, involved an employee of the
Washington State Ferries who was termi-
nated for poor performance. A year later
he applied for reinstatement and indicat-
ed he would be willing to enter into a
last-chance agreement. He was sent to
the EAP to be evaluated and to draw up
recommendations for the agreement.
The EAP requested a urine analysis, but
the man failed to produce a sample.
Using the model established by the U.S.
Department of Transportation, the WSF
deemed this a refusal to test and did not
reinstate him.

One year later, the employee sued
for breach of confidentiality but lost the
case. He appealed, arguing that WSF
policy states that “action shall not be
taken against any state employee for par-
ticipation or nonparticipation in EAR”
This triggered concerns about EAPs par-
ticipating in and monitoring last-chance
agreements, The appeals court ultimately
overturned the earlier verdict, but for
reasons unrelated to EAP participation.

Anather case, Graham v. Long Island
Railroad, involved an employee who was
fired for a positive drug test but reinstat-
ed under an LCA. Two months later he
again tested positive and was terminated.
The employee filed suit under the Civil
Rights Act, claiming that other employ-
ees governed by last-chance agreements
were given second and third “last
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chances” because of their race.

The court found that the terms of
all the LCAs were absolute and required
termination. In the event of unsatisfacto-
ry attendance at or non-compliance with
the EAP, the punishment imposed would
have been the same. As far as the court
was concerned, poor attendance was as
serious a violation as a failed alcohol test.

D0 THESE AGREEMENTS WORK?

The U.S. Department of Transportation’s
alcohol- and drug-testing regulations
have focused renewed interest on return-
to-work agreements by allowing contin-
uing care recommendations to be part of
such agreements. Although some human
resources professionals doubt whether
RTWAs are effective, most of us who
have worked in.the field have ample
anecdotal evidence to the contrary. Still,
some EA professions have strong objec-
tions to the coercive nature of recovery
and return-to-work agreements, though
others see them as strong interventions
that build on deterrence and set clear
expectations and consequences.

versions available.

IDENTIFYING SUBSTANCE USE DISORDERS
' The SASSI—brief, empirically validated

screening for substance use disorders -

Since 1988 the SASSI (Substance Abuse Subtle Screening
Inventory) has been used to identify substance use disorders
accurately, objectively, and quickly. Adult and adolescent

4+ Easy to administer and interpret

4 Effective even if your client is unable or unwilling
to acknowledge their substance use

4 Select paper and pencil questionnaire or a
computerized version

4 New web-based option for single or multiple adult
administrations at www.sassionline.com

4+ New Spanish SASSI now available

Early identification saves lives.

SASSI
Call for an information pack

or a 30-day preview kit ® 1-B0D-726-0526

If your EAP uses
recovery agreements,
it is a good idea to
re-examine them at
least every three years
and consider updates
~and changes.

If your EAP uses recovery agree-
ments, it is a good idea to re-examine
them at least every three years and con-
sider updates and changes. If your EAP
does not use these agreements but is
asked to participate in one, you should
examine them carefully You need to
fully understand the complexities of the
issues and the challenges of balancing
employer and employee needs with the
integrity of the EAP when working in
this area. =

substance abuse measutres

Visit our web site at www.sassi.com
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