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Legal Perspective: 

EA Professionals & Sexual Harassment Part II 
 

By Robin Sheridan, JD, MILR 
 
Picture the following scenario: You’re in the middle of a counseling session when your client suddenly 

blurts out:  “…now they’re saying I sexually harassed someone!” He wants to know what you think; he 

wants to know what he should do next. In order to best serve your client, it is important that the EA 

professional understand what to expect given the employer’s responsibilities when harassment is reported, 

and how those responsibilities may impact your employee client. 

 

The Accusation 

There are two kinds of sexual harassment: 

* Quid pro quo harassment occurs when submission to, or rejection of, sexual conduct by an individual is 

used as the basis for an employment decision. Accordingly, only persons with authority (supervisors, 

managers, etc.) can engage in Quid Pro Quo harassment. For example, a supervisor may say, “You’ll get 

that promotion if you have dinner with me tonight.” 

 

* Hostile environment harassment occurs when conduct becomes sufficiently severe, pervasive or 

persistent so as to interfere with or limit the ability of an individual to perform their job. While a single 

event may constitute a hostile environment (e.g. an assault), most Hostile Environment claims are based 

upon the totality of the circumstances. For example, a hostile environment may be found where a 

workplace is permeated by leering, sexually explicit joking, flirting, displaying offensive images (e.g. on 

the computer, locker door or bulletin board), sharing stories of sexual exploits, etc. 

 

For purposes of this discussion, we’ll assume your client has been accused of Hostile Environment 

harassment. 

 
If your client admits to having engaged in the conduct, encourage him to confess quickly and offer 

remedial action such as: an apology to the accuser, transfer to a different location/shift, 

education/training, etc. It may not be enough (he may be terminated anyway), but an employer is not 

required by law to terminate an employee found to have committed sexual harassment. (See the 

Following the Investigation section.) 

Advise your client to stay away from the accused, both in person and on social media. Any form of 

retaliation, whether physical or verbal, is itself a violation of the law and harassment policy. Even if the 

harassment complaint is proven to be bogus, retaliation in response to the complaint can, itself, be a 

termination-generating offense. 

 

Upon Receipt of the Report 

Your client should expect the investigation to begin immediately; he should expect to be suspended or, if 

circumstances permit, to be transferred pending conclusion of the investigation. The employer’s 

responsibility is to protect the integrity of the investigation, and the only way to do that may be to ensure 

that the accused is not in the workplace. 

 
Irrespective of your client’s position or work history, the employer is obligated to take the report of 

harassment seriously and conduct a prompt and thorough investigation. In Smith v. Rock-Tenn Services, 

Inc., No. 15-5534-JTN (6th Cir. 2016), the victim complained to his supervisor that a co-worker was 

inappropriately touching him. The supervisor responded by stating that nothing could be done until the 



manager returned from vacation – ten days later. The employees were not separated, and when the 

investigation was eventually conducted, no witness statements were taken and no investigation report was 

prepared. Ruling against the employer, the Sixth Circuit focused on the ten-day delay in, and the 

insufficiency of, the investigation which “rendered its response neither prompt nor appropriate . . . .”  

 
During the Investigation 

Your client should expect to be interviewed and to provide names of witnesses who will also be 

interviewed. The witnesses will be asked to name other witnesses. The client should cooperate fully and 

not attempt to influence witnesses. He should be totally honest, complete, and thorough in his testimony, 

even when it is embarrassing. For example, an extramarital or inter-office affair is not, in and of itself, 

unlawful harassment but details of the affair will likely need to be shared with, and confirmed by the 

employer during the course of the investigation. 

 
To be unlawful, the conduct must be unwelcome. In Meritor Savings Bank v. Vinson, 477 U.S. 57 (U.S. 

1986), the Supreme Court held that to successfully establish a claim of Hostile Environment harassment, 

an alleged victim must demonstrate that: (1) he or she was the subject of unwelcome advances, (2) the 

unwelcome conduct was based on sex, (3) the unwelcome conduct affected a term, condition or privilege 

of employment, and (4) the conduct should be ascribed to the employer. 

In situations where the employee voluntarily engaged in conduct (or entered into a consensual 

relationship) with the alleged harasser without coercion, there should not be a finding of unlawful 

harassment. See Reed v. Shepard (7th Cir. 1991), (finding no harassment where a female employee was 

not only tolerated, but also instigated activities about which she now complained). 

However, when the conduct or relationship is not consensual, was coerced, or where advances were 

rejected, the conduct will be held to be unwelcome. See Jones v. Wesco Inv. Inc. (8th Cir. 1988), which 

determined that the employee demonstrated the behavior was not welcome while in the process of 

pushing away the accused and leaving the room following a proposition. 

Chamberlin v. 101 Realty Inc. (1st Cir. 1990) found that a determination of whether behavior was 

welcome must include consideration of whether the employee reasonably perceives that protest will lead 

to termination (abrogated on other grounds). Finally, in Babcock v. Frank (S.D.N.Y. 1990) when coercion 

resulted from job-related threats, the conduct was unwelcome. 

 

Following the Investigation 

If your client is found to have engaged in sexual harassment, the employer must impose prompt and 

effective remedial action reasonably designed to end the harassment. See Powers-Sutherland v. Wal-Mart 

Stores, Inc. et. al (7th Cir. 2011), which found for the employer when the accused employee was not 

terminated but received the highest level of discipline and revised the employee’s work schedule to 

minimize contact with the accuser. 

In Rorrer v. Cleveland Steel Container (E.D. Pa. 2010), liability was found to arise when an employer 

merely investigates a complaint of harassment but without taking any remedial action, or the investigation 

is so flawed that any remedial measures are destined to fail. For instance, the employer told the alleged 

harasser to stay away from the victim, but did not separate them, had only short discussions with 

employees, and failed to take any meaningful steps to cease and prevent further harassment. 

Very often, the conclusion of the investigation is that inappropriate conduct occurred, but not unlawful 

harassment. Your client will receive discipline, and perhaps even termination depending upon his 

performance history, tenure, and the severity of the conduct.   

Sexual harassment investigations are often inconclusive. He said it was welcome and consensual; she said 

it was coerced and unwelcome. Even in this situation, some documentation will be placed in your client’s 

personnel file so that the employer has a record of the allegation, can spot patterns or inconsistencies, and, 

therefore, can defend itself against a future lawsuit. In response, your client can prepare a written 

statement containing his side of the story that is appended to his personnel file. 



State law generally requires that the employer allow him to do so. See, e.g., Wis. Stat. § 103.13(4) (“If the 

employee disagrees with any information contained in the personnel records, a removal or correction of 

that information may be mutually agreed upon by the employer and the employee. If an agreement cannot 

be reached, the employee may submit a written statement explaining the employee’s position. The 

employer shall attach the employee’s statement to the disputed portion of the personnel record. The 

employee’s statement shall be included whenever that disputed portion of the personnel record is released 

to a third party as long as the disputed record is a part of the employee’s personnel file.”) 

If there is an adverse outcome, your client should exercise his rights under the employer’s appeal process.  

Failure to exhaust internal appeal procedures may impact your client’s ability to seek a legal remedy, if 

one exists. 

 
Summary 

As allegations of workplace sexual harassment continue to make headlines, the Equal Employment 

Opportunity Commission (the federal agency responsible for enforcing workplace harassment violations) 

anticipates a record year of sexual harassment complaints. Employers should, therefore, be prepared to 

conduct investigations. Now, more than ever, employers will rely on EA professionals to knowledgeably 

support all employees involved in these sensitive matters.  

 
Editor’s note: The recommendations provided in this article are for educational purposes only and are not to be construed as 

actual legal advice. Always consult with a local attorney. 

 

Robin Sheridan is an attorney with Hall, Render, Killian, Heath & Lyman, PC. the largest health care-focused law firm in the 

country. Contact Robin at (414) 721-0469, rsheridan@hallrender.com.  

 

 


