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Phase I: Invention, Patent, 

Licensing, Negotiations

• Johns Hopkins CD34 stem cell patents

– application: 1984

– issue (divided): 1987-1992

• License to Becton-Dickinson (1984)

– sublicense to Baxter Healthcare (1990)

• CellPro formed (1989): competing technology

• Baxter’s licensing strategy

• CellPro’s litigation strategy



May 1981

• Dr. Curt Civin, an assistant professor of 

Oncology & Pediatrics at the Johns 

Hopkins University School of Medicine, 

develops an antibody that (he thinks) may 

be used to identify and isolate stem cells, 

the master cells from which all other cells 

in the blood and immune systems develop.









May 1982

• Civin receives the first of a pair of 3-

year grants from the National Institutes 

of Health for further research on the 

antibody and the stem(-progenitor) cell 

antigen to which it binds (My10 = 

CD34).



July 1983

• Publication of the full paper

– J. Immunology.





• Johns Hopkins applies for patents on the 

CD34 inventions and licenses exclusively 

to Becton-Dickinson.

• Later in 1984, researchers at Fred 

Hutchinson Cancer Research Center, in 

Seattle, develop another monoclonal 

antibody (12.8) that binds to CD34. >50 

CD34 monoclonals eventually follow.

February 1984



December 1987

• Johns Hopkins receives the first of 4 

patents (final patent issues 1992). The 

Hopkins patents cover all antibodies 

that bind to the CD34 antigen.







March 1989

• CellPro Inc. is created in Bothell, 

Wash. The flagship products will be 

built around the 12.8 (CD34) antibody 

licensed from the Fred Hutchinson 

Center (Seattle, WA).



August 1990

• After several years of research, 

Becton-Dickinson decides not to 

develop a therapeutic product based on 

the Hopkins CD34 patents.

• BD sub-licenses those patent rights to 

Baxter Healthcare Corp. for $1.25 

million and royalties on future sales.





FINANCIAL DISCLOSURE

The Johns Hopkins University holds patents 

on CD34 monoclonal antibodies and related 

inventions. Dr. Civin is entitled to a share of 

the sales royalty received by the University 

under licensing agreements between the 

University, Becton Dickinson Corporation 

and Baxter HealthCare Corporation. These 

arrangements are being managed by the 

University in accordance with its conflict of 

interest policies.



Phase II: Commencement of 

Litigation

• CellPro sues for declaratory judgment of 

invalidity and non-infringement in the State 

of Washington (1992)

• Johns Hopkins/Baxter respond:

– Reiteration of license offer

– Motion to dismiss for lack of jurisdiction over 

Johns Hopkins (no office in Washington state)



January 1992

• Baxter claims that CellPro’s 12.8 

antibody infringes on patents it has 

under exclusive license and proposes 

payment of $750,000 and an 8% 

royalty. The 2 negotiate but do not 

reach agreement.

• 2 different companies agree to licenses 

from Baxter under these terms.



April 1992

• CellPro sues Baxter and Becton Dickinson 

for unfair competition and antitrust 

violations in federal district court in 

Washington State. 

• It also sues them to invalidate the Hopkins 

CD34 patents.



No understanding of the science at

the start. But the lawyers are smart

and learn as they go. Do not

educate them.



September 1993

• A judge in federal court in 

Washington dismisses the case, 

saying she lacks jurisdiction over 

Johns Hopkins, a key player in the 

dispute.



March 1994

• Baxter, Becton-Dickinson, and Johns 

Hopkins sue CellPro for 

infringement, in federal court in 

Wilmington, Delaware.





9/1994 Deposition

• Every paper (relevant & not)

• Every lab notebook page

• Word games. Titles and conclusions of papers 

over-estimated. Real vs apparent contradictions.

• Lack of appreciation for experimental variation, 

nonspecific binding.

• Declarations of expert scientists

– It was obvious and it was not enabled.





Deposition
• Don’t “guess”. Don’t speculate. Don’t use the 

conditional: “I would have done this”. Use past 

tense or “I don’t remember” (>10 yrs ago).

• Don’t help the opposing lawyer. Silence is ok. 

Don’t answer unclear questions or clarify them. 

Say “I can’t answer that; it was >10 yrs ago” 

then be silent.

• Give context SOMETIMES. Short Home base 

= well documented in the patent.

• Home base: I discovered CD34.

• The document speaks for itself.



1) This is what scientists mean ……

2)  Scientists understand what this

means.*

3)  CD34 antigen,  marker*

4) Patent claim language*

5) Table 9 (FACS: 90% purity) – a

comfortable home base

6) This is the way a scientist would do

this.



• Don’t be contemptuous

• Don’t agree with big conclusive words 

or phrases.



Phase III: Alternative Dispute 

Resolution

• Use of Mediation

– Johns Hopkins/Baxter cooperation

– Access to opponent’s business executives

– Opportunity for preliminary assessment of case

• Baxter makes new licensing offer

• CellPro walks out

• Where was the Fred Hutchinson Cancer 

Research Center?



Although CellPro says it does not

believe that the Johns Hopkins’

patents apply to its product, it has

negotiated over licenses with Baxter,

on and off, since 1992. Mr. Murdock

says that he was willing to license the

patents to avoid litigation, but that

Baxter demanded too much money or

control. Mr. Murdock says CellPro

would happily pay a royalty of 4% of

its net sales – but to Johns Hopkins,

not Baxter.





Phase IV: 1995 Jury Trial 
(Delaware Federal Court)

• Juror attitude toward biomedical patents

• Telling a story

• Building a record

• Verdicts

• Post-trial motions







• CellPro says its 12.8 antibody was developed 

independently of Dr. Civin’s work, and that the 12.8 

antibody is very different from Civin’s My10 

antibody. Ultimately CellPro claims 12.8 is not a 

CD34 antibody.

• Johns Hopkins says its patents cover any antibody 

that binds to the CD34 antigen (and that CD34 

included 12.8).

• A Fred Hutchinson spokesperson says that when it 

made its deal with CellPro, it never guaranteed that 

the antibody would be clear of infringement claims.



“Epitope” vs “antigen” with respect

to CD antigens









  CellPro claims in court that, because

their device often only resulted in

50% CD34+ cell purity, it does not

infringe the patent (which enables

90% purity of CD34+ cells from bone

marrow).

  This claim (like the claim that 12.8 is

not a CD34 antibody) contradicts

advertising, labels, instructions,

annual reports, publications, FDA

submissions, marketing brochures.







 CellPro argument that the patents failed

to teach others how to make CD34

MAbs.

 Problem of the summer undergraduate

students.

 >50 CD34 MAbs, including CellPro’s

12.8 MAb made following the

described procedures – as found by 2

courts.











August 1995

• A jury in Delaware rules that the Johns 

Hopkins patents are invalid (for both 

obviousness and lack of enablement), 

and that CellPro did not infringe on 

them.



Jury:

It was obvious and it was not

enabled.





My response to the 1st jury verdict:

Stunned, surprised, indeed aghast,

disappointed, embarrassed, wronged

– jury verdict clearly contrary to the

truth (which 2 courts and jury later

confirmed)





July 1996

• A judge overturns the Delaware verdicts, 

saying they were not justified by evidence, 

and orders a new trial on some of the issues. 

The judge upholds the validity of the 

patents and, subsequently, rules that CellPro 

did infringe, leaving for the new trial only 

the questions of whether the infringement 

was willful.









Phase V: Developing a New 

Trial Strategy

• Withdraw unnecessary patent claims to 

reduce complexity

• Attack CellPro’s defenses in pre-trial motions

• Reduce magnitude of damages claim

• Change focus to Johns Hopkins and the 

inventor



Phase VI: 1997 Jury Trial 
(Delaware Federal Court)

• Explaining tech transfer goals to the jury

• Excluding irrelevant, prejudicial evidence

• Verdicts of willful infringement and maximum 

damages

– Impact on judicial remedies

• Treble damages

• Attorneys’ fees

– Impact on public perception of CellPro



Testimony

• Simple words/concepts

– I’m a doctor at Johns Hopkins Hospital

• Tell little stories

– In my typical week as a doctor….

– In addition, I’m searching for cure of cancers; 

trying to find new treatments through research.

• Edison: light bulb = invention = discovery  (a 

special hook that catches only stem cells)

• Avoid self-aggrandizing

• Stem cell = queen bee



Testimony (cont’d)

• Hybridoma = seeds

• Monoclonal antibody = corn

• Explain that monoclonal antibodies were 

made available at nominal charge for 

research. Patents prevent infringement for 

profit, not research. 

• Try not to argue during cross-exam. Their 

lawyer’s job in cross-exam is to undermine 

my credibility. Our lawyer will clarify 

issues during re-direct exam.



Admit / Deny

Short     Long & strong

While 12.8 is somewhat different from

My10, what matters to patients is that both

these CD34 antibodies bind to stem cells.









March 11, 1997

• A federal court jury in Delaware finds 

CellPro guilty of willfully infringing on the 

Johns Hopkins patents and orders it to pay 

damages of $2.3-million to the university, 

Baxter, and Becton Dickinson. CellPro says 

it will appeal once the judge enters his final 

rulings.













Phase VII: Injunctive Relief

• CellPro’s public health arguments

• Johns Hopkins/Baxter decision to seek 

phased injunction

• Grant of phased injunction

• CellPro’s failure to diversify

• CellPro’s failure to pursue settlement





Phase VIII: CellPro’s NIH 

March-In Petition

• CellPro’s Strategy

– Public relations blitz taking advantage of Mr. 

Murdock’s cancer treatment

– Congressional lobbying campaign

– Patient and advocacy groups

– NIH



The U.S. Food and Drug Administration, which

oversees medical devices, authorized CellPro to

sell its Ceprate SC Stem Cell Concentration

System last December. Baxter’s application for

commercial sale of its Isolex 300 was filed this

February.

Mr. Ware, the lawyer representing Johns

Hopkins, as well as Baxter and Becton

Dickinson, says CellPro has the market lead only

because it “helped itself to a head start in

product development by disregarding Hopkins’s

patent rights.”



March 3, 1997

• CellPro asks federal government to exercise 

its “march-in” rights under the Bayh-Dole 

Act and require Johns Hopkins to sell the 

company a license to use the technology, on 

grounds that some of the original work was 

financed with federal money.







The Bayh-Dole Act

The Bayh-Dole Act allows universities to patent their inventions

and grant exclusive licenses to companies. By assuring these

companies the protection of the patent systems, it offers an

incentive for industry to invest the millions of dollars required to

bring medical innovations to the marketplace. This Act has been

credited with initiating and fostering the biotechnology

revolution. According to a survey conducted by the Association

of University Technology Managers (AUTM), a mere 250

patents were issued to universities each year prior to the

establishment of the Bayh-Dole Act. Today, the number of

patents increased 600 percent, to an average of 1,500 a year. In

1995, licensing agreements with industry provided 76

universities with an additional $113 million in new industry

research support. These monies were reinvested to fund further

research into new technologies and treatments.



Phase VIII (cont’d)

• Johns Hopkins/Baxter response:

– Johns Hopkins takes the lead

– Emphasis on harm to future of technology 

transfer

– Support of universities and biotech companies 

– Focused lobbying

– Media strategy

– Patient advocacy groups

• NIH decision















































“A federal court ruled in April that CellPro 

violated Hopkins patents and, in effect, stole the 

University’s research.”

“CellPro wants the government to exercise 

“march-in-rights” under  the [1980] Bayh-Dole 

Act…That provision allows government to 

intervene when the holder of a patent based on 

government-funded research fails to quickly 

develop an invention.”

Assoc. Press 6/10/1997



Ed Miller, JHUSM Dean: “What CellPro could 

not win in court, it has sought to win in a public 

relations campaign.”

Curt Civin: “CellPro is scaring a lot of people. 

We’re getting calls from frightened patients and 

their families. This sure looks to me like a 

calculated business strategy.”



Part of CellPro’s campaign, the company acknowledges,

was seeking a favorable buzz by promoting the story of

Mr. Murdock’s cancer treatment. Newsweek, Time, The

Wall Street Journal, and ABC’s “Prime Time Live” have

recently featured stories on the subject. Two weeks ago,

People magazine weighed in with a flattering profile.

The stories described the daring effort to destroy Mr.

Murdock’s mantle-cell lymphoma, using CellPro’s

devices, in an experimental procedure to remove tumor

cells from his blood. For two weeks last summer, he lived

in a lead-lined room at the University of Washington

Medical Center, receiving radiation treatments and

chemotherapy. Then doctors returned his cleansed blood

cells to this body.



“CEO owes his life to his company’s 

technology.”
5/1997 Wall Street Journal, Bill Richards

Spring 1996 - Rick Murdock gets 

advanced mantle cell lymphoma. BMT 

with autologous marrow that had been 

selected for CD34 and then depleted of B 

cells.



The “march-in” provisions are designed to protect

public health as well as to guarantee that patented

inventions are not allowed to languish without

being commercialized.

The N.I.H. has received only a few such petitions

and have never granted one. Even so, academic,

leaders fear setting a precedent – particularly for a

company with a record they find as objectionable as

CellPro’s.



CellPro has enlisted some politically well-connected

advocates to make its case for “march-in” under the

Bayh-Dole Act, which was name for its two Senate

sponsors, Birch Bayh and Robert Dole. One of the

advocates is Birch Bayh himself, now a lawyer in

private practice; another is Lloyd Culter, a former

counsel to President Clinton.

Although many in academic consider Mr. Bayh the

father of technology transfer, Dr. Ossanna, of the Johns

Hopkins licensing office, says his involvement

shouldn’t give CellPro any additional credibility. “Birch

Bayh is a hired gun now,” she says.



“heart-string-pulling newspaper stories and a

television “news” segment on “Prime Time

Live”. Luckily for my profession, also missing

was much pretense that this was journalism.

There was no investigation of the issues, or even

of the claims – just a “kitty up a tree” type human

interest story, and the brazen repetition of the

connection between the brave CEO and sick

children undergoing risky and painful treatment

and some supposedly hairsplitting “patient rights”

dispute. Strong images? Yes, of course. Strong

quest for the truth? Not even close.”
Technology Access Report 5/1997



The Chronicle for Higher Education

June 27, 1997

High-Stakes Patent Fight Features Research,

Politics, Money

Universities fear that the outcome may

discourage businesses from providing support for

science

By Goldie Blumenstyk



Most aggravating, say Johns Hopkins officials, are

CellPro’s claims that patients will lose access to the

technology for stem-cell separation because of the

injunction the plaintiffs are seeking.

“CellPro’s willingness to use scare tactics to enlist the

support of cancer patients and their families in its

investor-driven business strategy is reckless and

irresponsible,” the university maintains.



Curt I. Civin of the Johns Hopkins U.: “This is about

money. Not about medicine. Not about science. That’s

why I’m angry.”

“CellPro’s willingness to use scare tactics to enlist the

support of cancer patients and their families in its

investor-driven strategy is reckless and irresponsible.”

CellPro says the restrictions that Johns Hopkins and

Baxter are seeking in their injunction could interfere

with its clinical trials.



Epilogue

• Judgments affirmed on appeal

• CellPro bankruptcy

• Class action securities fraud suit

• Sanctions against CellPro’s patent attorneys

• Temporary distribution of CellPro products 

by Baxter

• FDA approval of Isolex

• Rick Murdock’s book

• CellPro: The Movie?

















National Inventor of the Year 

Award for CD34+ Stem Cells

“Successful inventors should be as well-

known as basketball players.”

Herbert C. Wamsley, Exec. Director, Intellectual 

Property Owners Association, Baltimore SUN 

6/30/99





“David Fisher & Rick Murdock - the co-authors 

of “Patient  Number One” from Crown Books -

are infuriated that CBS’ top  show, “60 Minutes”, 

backed away from plans to air a segment based 

on the book…[CBS] felt the concept was “too 

complicated” for viewers..too many gray areas… 

“We are not happy about the  decision. It 

certainly impacted the launch of our 

publication.”

New York Post 10/4/2000



A true story of how one CEO took on 

cancer and big business in the fight of his 

life…” “Lawyers, politicians, researchers, 

executives, and inventors all want a piece 

of the biotech pie and will stop at nothing 

to preserve their special interests, even

if it means keeping life-saving treatments 

from the people who need them.”

Amazon.com editorial review: 3/6/2000



“How a corporate feud doomed human 

trials of promising therapy. Baxter beat 

CellPro in court; some say dying patients 

are the case’s big losers.”

Bill Richards, Wall Street Journal 

8/6/1999 (frontpage)



“Loser’s book slams judge, opposing 

counsel.”

“His cast of the villains is led by U.S. District 

Judge Roderick McKelvie…generally 

considered one of the nation’s most highly

skilled jurists in the patent area. The other 

chief target of his ire is Donald Ware.”

The Recorder 5/9/2000
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Figure 6. GFP is expressed in large numbers of human B (CD19+), 

myeloid (CD13+) and CD34+ cells 4 months after lentiviral transduction 

and transplantation to NOD/SCID mice





Science 290:1674, 2000

A web of possibility. In mice, stem cell from adult brain and bone marrow 

have shown encouraging potential for repairing a variety of tissues and 

organs and perhaps curing disease.


