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CHAPTER 1

THE HELPING GESTURE: ALL OR NOTHING?

In 1968 Ivan Illich exhorted a group of would-be student volunteers and 

educators visiting Cuernavaca, Mexico to go home. In his view their proffered help 

was one more form of subordination, harmful to both recipients and benefactors.

Illich admonished:

If you insist on working with the poor, if this is your vocation, then at least 
work among the poor who can tell you to go to hell. It is incredibly unfair for 
you to impose yourselves on a village where you are so linguistically deaf and 
dumb that you don’t even understand what you are doing, or what people 
think of you. And it is profoundly damaging to yourselves when you define 
something that you want to do as “good,” a “sacrifice” and “help” (1968, p. 
320).

Illich’s admonition raises a number of important questions. Is aid offered by a 

person of higher status ever devoid of paternalism? If so, should would-be do- 

gooders not offer aid? Should people seeking assistance be turned away for their own 

good? Is this really such a Hobson’s choice, or is there a way to mitigate the 

disempowering nature of the helping process that allows for a middle ground? How 

do we assess the opinions of those who are the intended beneficiaries of help?

Mich is not as concerned with the question of whether the aid would lead to 

intended “good” results as much as what the helping process means for the intended 

beneficiaries and their capability for self-determination, although of course these are 

tied. These questions were not new when Mich put them so sharply, nor have they 

disappeared. Although Mich may be extreme in his position, more tempered versions 

of these questions persist in a variety of contexts. They seem particularly troubling to 

people who profess a desire to work toward social change or social justice and for

1
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whom these amorphous and contested terms include notions of self-determination, 

equality, or empowerment.

More recent scholarship challenges Illich’s notion that it may be appropriate, or 

less reprehensible, to proffer assistance only if the intended recipients are able to 

respond critically to such gestures. Further, would-be recipients in need of aid and 

with no other plausible alternatives, are unlikely to tell any benefactor “to go to hell” 

(Lipsky, 1980).

PROBLEM STATEMENT 

In a variety of settings, professionals choose to work toward social justice. 

While individual visions of social justice and the best way to achieve it vary, these 

professionals often share the belief that their professional identity and the practice of 

their profession is somehow shaped by this commitment. Professional tools1 and 

professional-client relationships are based upon relations of power. In fact, most 

clients turn to professionals because of the knowledge and related power that the 

professional presumably possesses. As such, to the extent that a professional’s 

definition of social justice contains notions of equality, empowerment, and respect for 

client dignity and autonomy, there is tension between social justice goals and the 

means employed to achieve them. These tensions are particularly striking when the 

working relationships require frequent and intense contact.

1 By this I mean the methods, practices and apparatus that professionals gain expertise in during the 
course of their professional training and that are associated (not always exclusively) with this 
profession. For lawyers this might be litigation or legislative advocacy; for doctors, scalpels and 
diagnostic manuals.

2
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The Research Question 

This study asks: How does the professional-client relationship impede and/or 

facilitate social justice goals? Focusing on public interest attorneys and clients, it 

aims to understand how lawyers and clients perceive their working relationships and 

how effective these partnerships are in attaining what they are ostensibly designed to 

achieve. Relying on interview data, the study explores how lawyers and clients make 

sense of the ambiguous and contested concepts of empowerment and social justice. It 

analyzes how professionals and clients perceive and negotiate a relationship that may 

both shape potentially disempowering practice and enhance the possibility of social 

justice.

PROFESSIONS AND HIERARCHY 

Many scholars have tried to define professions. Attribute-based definitions 

identify characteristics of the major professions such as medicine and law and are 

purportedly neutral regarding their subject matter. A logical outgrowth of this 

literature, however, is critical examination of the implications of the noted 

characteristics and their intrinsic relevance to professions (often by way of examining 

how these characteristics have been put to political, economic and social use by elite 

professionals). Drawing both from the sociological literature and legal studies, this 

section reviews critically some of the attributes emphasized by researchers.

Attribute-based definitions of professions focus on how professionals are trained. 

Aspiring professionals master a specific body of knowledge in specialized 

institutions, often accompanied by a practice component. They undergo a 

socialization process to become conversant in the use of professional argot and
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committed to professional norms (Becker, Geere, Hughes, & Strauss, 1961; Edelman, 

1977; Goode, 1969). At professional schools and in apprenticeships, professionals- 

in-the-making acquire specialized language as well as ways of thinking, reasoning 

and defining problems to navigate their chosen world. Lay people usually do not 

possess these skills and are often dependent upon them.

So-called neutral professional selection and training processes in schools and in 

employment have been implicated in perpetuating and reinforcing racial, ethnic, class 

and gender stratification within the profession and broader society. Professions have 

historically limited access to elites (see Auerbach, 1974 on the legal profession). To 

the extent that individuals from previously (or currently) marginalized groups do 

enter professions, schools and professional associations socialize them into dominant 

values that ensure that the majority will work to preserve the status quo. In this view, 

these individuals are more likely to be changed by than to change the profession 

(Auerbach, 1974; Guinier, Fine, & Balin, 1997). This socialization can magnify the 

division between clients and professionals.

Professions and professionals have the authority and the knowledge to decide 

what constitutes a legitimate problem or topic within their field. They can determine 

what circumstances or “facts” are "relevant" and thus worthy of consideration within 

the client-professional relationship (Rose, 2000). The parameters of relevance set by 

professionals tend to ignore the contexts in which problems arise and often fail to 

fully comprehend the range of factors that clients deem relevant to their cases (White, 

1990). Although many professionals act as though these parameters are clearly 

dictated by professional norms, the relevance of particular information, “facts,” or

4
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motivations can be contested (Sarat & Felstiner, 1995). The ability of lawyers to set 

the parameters of interest, sometimes against the wishes of clients, is a symptom of 

and can further exacerbate an imbalance of power between professionals and clients.

Another hallmark of professions is a code of norms often referred to as 

“ethics” (Wilensky, 1964). These codes are comprised of guidelines that prescribe or 

recommend behavior, set out guiding values or visions of the profession, and 

sometimes carry sanctions associated with their breach (Gustafson, 1982; Wilensky, 

1964). Professional ethical codes often reflect the notion that the professional has a 

higher-order obligation to others or to an abstract concept (“the poor,” “the legal 

system,” “knowledge”) and a special ability and altruistic duty to carry out this 

obligation (see Merton & Gieryn, 1982, on altruism).

Some have mourned the loss of such higher ideals in the professions 

(Kronman, 1993). Others claim that the ethical/altruistic model of professionalism is 

a form of paternalism rooted in professionals' feudal sense of duty to others who are 

not their social equals (Brint, 1994), something that reinforces social distance. 

Examining the legal profession, Auerbach (1974) goes so far as to claim that codes of 

conduct historically served as instruments of stratification. They were promulgated 

and used by white Protestant men of good social standing to regulate and stigmatize 

the limited practices available to immigrant, non-white, non-Protestant, lower-class or 

otherwise undesirable practitioners, such as contingency fee arrangements. Within- 

profession stratification such as this also reinforces the gap between professionals and 

clients from “outsider” groups because aspiring professionals with gender, racial and
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cultural demographics similar to outsider groups are either kept from the profession 

or marginalized within it.

Whatever their intention, the individual and cumulative effect of these 

attributes is to place putative professionals in a higher position than lay people or 

para-professionals and to enhance the power of the professional and the profession 

(Edelman, 1977). This can be particularly “effective” if there are additional status 

differentials such as level of education, gender, race or class separating professional 

and client. Licensing and other gate keeping practices help reinforce the distinction 

between the initiated and the uninitiated (Rhode, 1981).

PROGRESSIVE LAWYERING 

“Left-activist lawyering” (Scheingold, 1998) has developed its own body of 

critical literature. Theories that examine the tensions between social justice goals and 

the hierarchical, disempowering aspects of lawyering and the legal process use 

different terms such as rebellious lawyering (Lopez,, 1992), client-centered lawyering 

(Ellman, 1987), collaborative lawyering (White, 1994), and facilitative lawyering 

(Marsico, 1995). While these carefully justified terms and the distinctions drawn 

among them are persuasive, it is telling that most of the lawyers in my study did not 

distinguish among them, nor were they even familiar with them.

In this study, I refer to this collection of practices and lawyering theories as 

“progressive lawyering.” This term encompasses elements shared by the other terms 

and it is one of the many terms that both lawyers and theorists use to describe these 

orientations in broad strokes. The term progressive lawyering is also identified with 

those who emphasize the complex interplay of social, political and legal forces.

6
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Polikoff (1996) emphasizes elements of inequality and oppression, using the term to 

describe "all those who use their legal skills to end poverty, racism, patriarchy, 

imperialism, and other impediments to social, economic and political justice.” 

Progressive lawyering also invokes Freire’s (1970/1990) distinction between social 

justice work that is “preserving” and social justice work that is “progressive.” This 

emphasizes Freire’s concerns about the dangers of working for social justice within 

deeply flawed systems.

Many progressive lawyering critics are or have been practitioners, and thus 

the critiques are often self-directed. While these scholar-professionals seriously 

entertain criticisms of the professional-client relationship and the legal process, they 

generally do not ask left-activist lawyers to forego the use of legal tools. Instead, 

they recognize the limitations of the legal process and grapple with long- and short

term implications of the tactics and practices that lawyers employ with and for poor 

people. Their critical scholarship is often an attempt to change prevailing practices 

accompanied by illustrations of how they or others have incorporated the changes 

they advocate (Lopez, 1992).

Many of the critics challenge legal practices that are particularly hierarchical 

and disempowering, such as litigation. They call on lawyers to use a wider variety of 

tools and enter into fields that have been previously considered irrelevant to work 

with poor people such as small business assistance (Southworth, 1996;2 Trubek,

1995). They advocate legal practices that are in fact hybrids, where the activities 

overlap disciplines. For example, lay advocacy draws on a peer assistance model,

2 In fact, Southworth criticizes critics of the legal profession for failing to acknowledge the broad range 
of non-adversarial services that legal services actually provide.

7
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while small-business lawyering typically is based upon a collaborative relationship 

between lawyer and client that draws on business knowledge as well as legal 

techniques.

Critics have also attempted to reform more traditional legal practice. Some 

exhort lawyers to “listen” and work with communities in collaboration, taking their 

cue from community organizers or leaders (White, 1998) or to work with grassroots 

organizations that may be involved in illegal civil disobedience (Polikoff, 1996). On 

an individual level, lawyers have paid much attention to engaging in partnerships 

with clients, working to assure client-led decision making in the legal process. Still 

others call for expanding the participation of non-lawyers, such as the use of lay 

advocates to accompany battered women through all steps of the legal process 

(Trubek, 1995).

Despite the important role these critiques have played in expanding the

progressive lawyer’s toolbox and making traditional legal practice more responsive to

client needs, they cannot erase what Lucie White calls “the tensions around the role

of the teacher.” White (1998) notes:

There is always going to be tension, in a community-based work that aspires 
to be both participatory and emancipatory, between the directive role that an 
organizer, lawyer, leader, or teacher, must play to get the work going and keep 
it on track, and the teacher’s aspiration to draw out, rather than dictate, the 
group’s own voices. William Simon has referred to this paradox as “the dark 
secret” of community-based poverty lawyering. You need powerful 
leadership to get a community-based group together and to help it undertake 
meaningful action. Yet with that leadership comes the obvious risks of 
domination and exploitation, (p. 825)
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This paradox exists not only when the lawyer works with communities but

also in practice with individuals. As the idea of paradox implies, many of the same

features that create the risk of hierarchical and dominating power relations are also

the sources for important and powerful social change. Communities and

disempowered individuals often seek lawyers and other professionals precisely

because they are thought to hold the power to challenge inequities and injustices. In

fact, if the lawyer does not possess some type of knowledge or access that the client

or community lacks then the client probably has little use for the lawyer. Polikoff

(1996) reflects on her relationship with clients:

My legitimacy grants me access within the legal system that my clients do not 
have. Indeed my clients usually view this access as essential to representing 
their interests, and my ability to serve them is dependent upon my retaining 
legitimacy in the eyes of those who confer it, namely, judges and police 
officers. This act of maintaining legitimacy, however, often requires behavior 
that separates me from my clients, behavior I adopt because it is essential to 
my effectiveness, perhaps even my survival, as a lawyer, (p. 448)

The question then becomes how lawyers and clients can tap power in a process that 

minimizes the risk of further marginalizing clients and communities.

There is no bright line between constructive criticism and paralyzing rhetoric. 

The effective legal tools that draw fire as hierarchical and paternalistic must be 

balanced against remedies that would cripple their use rather than change them. In 

this research I intend to contribute to better understanding of the connection between

3 As noted earlier, figuring out the opinion of would-be beneficiaries may also be difficult.
Determining who constitutes a community, particularly where issues are contested, is also problematic. 
Michael Diamond (1980; 2000) has grappled with questions of identifying “community” as well as 
determining which course or tactic to pursue in the case of conflicting interests within a community 
served by a public interest lawyer or organization. In his guidelines for making such difficult choices, 
the public interest attorney is not asked to renounce his or her ethical or moral commitments or do the 
impossible task of choosing only uncontested neighborhood issues. Instead, he or she is encouraged to 
choose a “defensible community interest” that is in line with his or her own guiding values (while not 
losing sight of community politics and issues of trust).
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theory and practice, focusing on how “progressive” public interest lawyers and their 

clients grapple with the risks and potential benefits inherent in the tension of a 

professional practice for social justice. I will also explore some of the tradeoffs and 

constraints progressive lawyers and their clients face as they attempt to provide and 

receive what they perceive as quality lawyering within a practice that may also be 

informed by other (and perhaps conflicting) ideals, such as collaboration or 

empowerment.

LAW AND SOCIETY STUDIES 

Legal realism emerged as a response to legal scholarship that focused 

myopically on “law on the books.” Scholars in the legal realist tradition rejected this 

view of law as overly narrow and mistakenly dissociated from its application and 

interpretation, calling instead for a scholarship focusing on “law in action.” They 

also viewed law as an important tool in effecting social change (Ewick, Kagan, & 

Sarat, 1999). Early legal realists shared with their predecessors a belief in the law as 

neutral, merely replacing the neutrality of legalism with the objectivity of social 

science, even as they expanded the scope of inquiry (Bumiller, 1988).

Law and society studies have theoretical and methodological roots in legal 

realism. Nevertheless, they are less optimistic about the role of law as a vehicle for 

social change. In part, this is because they are less sanguine about the effectiveness 

of law for this purpose. It is also because they do not see the law as neutral but rather 

as implicated in relations of power. The critique of legal realism is in many ways a 

predictable outgrowth of the legal realist perspective. Legal realism posited that the
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law could consciously be used for social engineering, and in many cases had been so 

used even if unacknowledged. As legal realism matured, those same insights were 

applied not just to the law itself but more broadly to the study of the law and the 

social engineering that legal realists attempted to implement. In examining the 

consequences of legal actions and the legal process broadly defined, it became clear 

to many that the law in action did not always produce the hoped for social 

amelioration nor did it always act as predicted or as intended.4 The complex and 

dynamic relationship between the legal and the social also belies a unidirectional 

view of the influence of law upon society. Drawing on Berger and Luckmann’s 

(1966) social constructionism,5 law and society scholars hold that the legal and the 

social are inextricably tied and mutually influential (Silbey & Sarat, 1987). As a 

result, law and society researchers examine a broad variety of legal and extra-legal 

tools and activities and focus on processes and practices, including the subjective 

meanings legal actors assign to their relationships and interactions.

A reflective pursuit of social justice would do well to apply the insights of law 

and society research to the potentials and pitfalls of using the law as a tool for social 

change. Lawyering for social change cannot be pursued without entering into a 

particular economic, political or social context not only of the larger society but also

4 For a historical perspective, Baumohl (1992) traces enforcement of drug laws in San Francisco as 
well as other seemingly unrelated statutes, such as vagrancy laws, prior to federal intervention. 
Baumohl’s analysis of city, county and institutional records and newspapers reveal a very different 
picture than an examination of legislation alone would give us, countering the widely accepted vision 
of the US prior to federal intervention as a “dope fiend’s paradise.” See, also, Linda Gordon (1994) for 
an extensive historical review of the roots and consequences of the complex compromise and 
manipulation politics of legislation in the context of welfare.
5Berger and Luckmann did not take the extreme position that there is no objective reality, although 
they did indicate that the search for this may be fruitless, and that we cannot be sure that we know it 
when we see it. Their view is that despite certain constraints (societal, structural, physical), there is, to 
varying degrees, room for people to apprehend, interpret and modify their own reality and that of 
others. This type of scholarship has been applied to the creation and implementation of policy (see for 
example Gusfield, 1981), as well as to interactions between individuals (e.g. Sarat and Felstiner, 1995).
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of the client/professional relationship. While clients and lawyers are constrained by 

their roles, they also exert power vis-a-vis one another and together in ways that 

challenge these positions. Awareness of the relevance of the relationship between 

clients and lawyers in addition to that of the legal process can help practitioners take 

steps to mitigate or avoid some of the more disempowering or oppressive (albeit 

perhaps unintended) aspects of lawyering for social justice. To be effective, this 

knowledge needs to account for the expectations, desires and experiential reality of 

public interest lawyers and their clients.

Beyond questions of efficacy, many progressive lawyering critiques are based 

upon what others presume is the best interest of clients. But rarely do their proponents 

consult with clients or assess the broader framework in which lawyer-client 

interactions take place. How can a literature that purports to come from a moral 

stance of client dignity ignore client perspectives? Shouldn’t Ivan Illich have asked 

the intended beneficiaries what they thought of his attempt to send the students 

whence they came?

IDEAS OF POWER AND SOCIAL JUSTICE

Throughout its history, law and society research has been concerned with the

concept of power in the law and the legal process (Garth & Sarat, 1998). There are

many definitions of power, but one that many researchers draw on is the amorphous

description(s) of power discussed by philosopher Michel Foucault (1978/1990, p. 93),

who viewed power as an ever-changing current flowing through all relationships, its

working most readily identifiable in the local and the specific:

Power's condition of possibility, or in any case the viewpoint which 
permits one to understand its exercise, even in its more "peripheral"
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effects, and which also makes it possible to use its mechanisms as a 
grid of intelligibility of the social order, must not be sought in the 
primary existence of a central power, in a unique source of sovereignty 
from which secondary and descendent forms would emanate; it is the 
moving substrate of force relations which, by virtue of their inequality, 
constantly engender states of power, but the latter are always local and 
unstable.

Foucault eschewed the political implications of his work, viewing power as 

neither good nor bad. Instead, he sought to understand what power is and how it 

works in given situations. Nevertheless, many interpretations of Foucault as well as 

assessments of the value of his work have focused on what the ubiquitous, elusive 

nature of power means for the possibilities of social change.6 One take on this is 

pessimistic. If power is enacted everywhere, including in personal relationships, the 

way we act, think and make choices- then how do we combat oppression, how do we 

enter into relationships where power is not used to make others into objects, and 

where do we even begin? How do we resist if power is something we have ourselves 

internalized? A different take on Foucault’s understanding of power is one that views 

this perspective as creating potential for resistance. If power is everywhere, it can be 

challenged everywhere. If power is always moving and changing, then it is 

potentially malleable. It does not necessarily reproduce existing hierarchies; it may 

even be used to challenge them. If power is in all relationships, then each 

relationship holds a chance for change (Cruikshank, 1999; Winter, 1994).

A second way to assess these insights is against their value in providing clues 

to detect and investigate the manifestations of power (Simon, J., 1994). The notion 

that power is everywhere has been a source of a critical scholarship calling for an

6See e.g. the exchange between Jonathon Simon (1994) and Winter (1994) in the context of lawyering 
for social justice.
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investigation of power at all points where its workings can be identified and 

addressed. If power circulates in and through all relationships, then any relationship 

that is examined for power must be viewed simultaneously within itself and within 

the larger context in which that relationship occurs. Abu-Lughod (1990) extends the 

scope of Foucault’s search for power by calling for an examination of resistance. 

Forms of resistance not only help locate the exertion of power against those resisting, 

but helps to illuminate the dynamics of power in relationships when resistance itself 

is recognized as an expression of power.

Local analyses of power shift the focus of the struggle against oppression 

away from bigger, often elusive issues such as legal injustices to the quotidian 

practices through which people and groups are categorized and constructed as social 

and political subjects (Cruikshank, 1999, Schram, 2000). The client-professional 

relationship has drawn attention as a local manifestation of power deserving
n

investigation. Within this framework, challenges have been directed to all those 

working toward social justice to turn inward rather than focus only on an external 

“oppressor.” Professionals (and their critics) who work to empower endeavor to bring 

power as they define it to another, often for goals that they believe should be 

achieved. Characterizations of marginalized people as “lacking power,” “needing 

more power,” or as targets for empowerment are all in some ways an enactment of 

power. This is not only true of institutionalized empowerment schemes, but also of 

more radical ventures and personal relationships (Cruikshank, 1999).

7See e.g. the work of Sarat & Felstiner (1995) on divorce lawyers and clients and Chambon, Irving & 
Epstein (1999) on power in the social work context.

14

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



Further, law and “law talk” as a means of communication has been implicated 

in reflecting and reinforcing power relationships through its largely rule-based and 

specialized form (Probert, 1974-1976). The way that lawyers and clients focus on the 

importance of communication with each other and with the legal system they 

challenge together suggests that an examination of the dynamics of power within the 

lawyer-client relationship does not tell the whole story. Non-traditional legal 

communication can be a way for lawyers and clients to cooperate to challenge 

government agencies and the dominant ideologies that many of the policies and 

practices imply (Wantizek, 2002).

This study draws heavily on the insights of the power theorists discussed 

above in trying to understand the dynamics of the lawyer-client relationship. The 

interview guides were designed to elicit how lawyers and clients understand their 

relationships, and whether lawyers and clients viewed them as a framework of 

contestation and power and/or see themselves engaged in behaviors and practices that 

would mark them as such.

CRITICAL THEORIZING AND PRACTICE 

The critical theorizing of lawyers and other professionals interested in 

working toward social justice challenges them to examine how they are themselves 

implicated in oppression and relationships of power on all levels, even as they 

advocate social change. It also alerts them to the dangers of thinking that legal tools 

are inherently neutral or can lead to social justice, however defined. As such, 

progressive lawyering demands constant questioning and contestation of identities
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and relationships on either side of the power differential. Although this may be an 

important step towards stocktaking and self-awareness, there are concerns about the 

implications of these critical arguments. Does this self-awareness lead to a 

paralyzing self-consciousness on the part of people who are interested in social 

change? What are the implications of these critiques for strategies that may be 

materially successful or have short-term benefits while perpetuating subjugation? Is 

it ethical to force people into particular client models? If a client prefers a strategy 

that she perceives to be the best for her own needs, is it ethical for her attorney to 

counsel otherwise even if she does not consider it the most effective strategy for her 

client or for an imagined community of beneficiaries (Polikoff, 1996; White, 1990)?

Is self-scrutiny the best investment of the efforts of public interest lawyers and critical 

theorists? With so much to do, and limited resources, it is not clear that this energy is 

well-directed. Indeed, it may provide ammunition that better serves those who seek 

to further gut legal services programs.

It is disturbing that professionals purportedly working toward social justice 

may be implicated in oppressive relations of power. However, the flip side of this is 

that these same relationships also hold potential for resistance, change and social 

justice- particularly if power is dynamic and potentially malleable. The danger and 

potential of lawyering for social change is brought into relief in what Hughes (1971) 

called the “rough edges of work.” Progressive lawyering theories are negotiated in 

the daily, unglamorous interactions with actual clients with complex problems, in a 

context of limited resources within a social, political and legal climate that is often 

hostile to the legal and moral claims that lawyers and clients make.
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In a comprehensive review of the literature on lawyer-client professional 

relationships, Sarat and Felstiner 1995) found that most studies point toward 

relationships where one side wields power over the other and that the power holder is 

usually the person with the most resources. More often than not, this is the 

professional. However, Sarat and Felstiner have criticized these views as incomplete, 

and claim that power is rarely, if ever, unidirectional or stable. In their extensive 

study of divorce lawyers and clients, they found that clients and lawyers engaged in 

dynamic relationships in which power was exercised in changing and subtle but often 

consequential ways (Sarat & Felstiner, 1995). Without ignoring the often unequal 

distribution of resources, they found that both clients and lawyers were engaged in 

struggles over definitions and meanings of goals, interpretation and relevance. These 

were negotiations of power in which either side could influence the other and affect 

the course of the legal process.

Such power constitutes what Linda Gordon (1988) calls "powers of the weak" 

to describe the way battered women made creative use of limited resources, including 

social agencies, in order to extricate themselves and their children from abusive 

circumstances. By Gordon’s account, the “weak" are limited in the powers that they 

can invoke and may also have little control or certainty regarding the full 

consequences of invoking them. Indeed, while these powers must be recognized as 

exertions of control and resistance it is also important that the localized study of 

power in micro-processes and individual relationships does not obscure structural or 

systemic forces. Localized study need not be at the expense of examining larger 

forces, but rather is a way to gain insight into how relationships are enacted within,
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around and against larger structural forces (see Flyvbjerg, 2001). As John Gilliom 

points out in his study of the everyday resistance of Appalachian welfare beneficiaries 

against state surveillance, we must subject this type of resistance to the same type of 

scrutiny that we do any other political strategy (2001, p. 103).

THIS STUDY

In this study, I examine a group of legal services lawyers’ and clients’ 

understandings of the work they do together. All of them worked together on issues 

of importance to them as individuals. Some of the cases were also tied to broader 

notions of social justice. Even in discussing the more mundane cases, without 

exception clients and lawyers articulated some alternative vision of social justice and 

decried the workings of a system they viewed as unjust. These discussions helped me 

to understand some ways in which power and resistance are manifest in relationships 

between lawyers and clients and in their approaches to the outside institutions they 

challenged.

What I learned from this study is that while context does shape the parameters 

of work (often by way of limiting them), lawyers and clients do engage in forms of 

social critique that are an important component of social change. However, this kind 

of social change work often falls below the “radar” of progressive lawyering theories 

because they fail to understand the power and role of such critiques. This is partly a 

result of the failure to seek input from lawyers who are engaged in such practices on a 

daily basis. More important, it reflects a failure to seek the perceptions of clients who
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can best provide us with insight on how they view the work they do with legal 

services lawyers.

The following chapter discusses the methods employed in this study. It 

provides background information on the lawyers and clients interviewed and the legal 

services organization (NELS) that brought them together. The subsequent four 

chapters are organized around recurring themes that emerged in interviews with 

lawyers and clients. I have grouped these themes using concepts central to the 

progressive lawyering literature: autonomy, collaboration, transformation and notions 

of social change. These chapters discuss lawyer and client perspectives and values as 

shaped by and through the constraints and possibilities of their day to day realities. In 

each chapter, I discuss how the concepts can and should be altered to encompass the 

experiences and aspirations of lawyers and clients. In the final chapter, I show that 

the practices of lawyers and clients are something more than a collection of 

haphazard adaptations to political contingencies; together they can be viewed as 

comprising an internally consistent and morally informed “ethic of risk” (Welch, 

2000). The concluding chapter also discusses the study’s implications for theorists 

and practitioners working for social justice.
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CHAPTER 2 

RESEARCH FRAMEWORK 

Critical literature examining tensions inherent in lawyering for social justice 

explicitly or implicitly advocates an interpretivist research framework that brings the 

entire legal process, including the lawyer-client relationship, under scrutiny. Such a 

framework informs how we assess professional helping relationships, what kinds of 

questions are asked, and who gets to ask and answer them. In this study, I proceed 

from the assumption that such a framework requires an examination of the practices 

of actual lawyers and clients from their own perspectives.

I conducted 51 intensive interviews with study participants on the lawyer- 

client relationship and its potential for social change. The exploratory nature of the 

study led me to choose unscripted intensive interviews as the main method of data 

collection. While the study sample is not large enough to generalize from, my 

priority was to gain candid, in-depth perspectives that emerged from the rapport I 

developed with interested participants over the course of lengthy interviews. As I will 

discuss in greater detail below for my purposes this was preferable to collecting 

relatively superficial data from a larger, potentially more representative sample.

Why Talk to Clients and Lawyers?

While critical scholarship of progressive lawyering has raised awareness 

among lawyers and academics regarding issues of power and empowerment, it has 

not always been sufficiently grounded. Although much of the literature relies on the 

first hand experiences of a few practitioners (e.g. Simon 1991; White, 1990) or
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composite characters (e.g. Lopez, 1992), it fails to account satisfactorily for the daily 

experiences of many left-activist lawyers. Nor does it provide a sufficient account of 

the self-reflection by many of these lawyers or adequately explore the adaptations 

they make so that their practice of public interest law is more compatible with other 

ideals or goals they embrace. Gerald Lopez (1996) characterizes much of the 

literature as resorting to facile, polarized caricatures of public interest lawyers and 

clients rather than developing complex but more accurate depictions.

There is also a dearth of studies involving legal services clients (but see Sarat, 

1990). This is particularly surprising because the literature espouses a vision of 

practice that recognizes client dignity and respects client autonomy and decision

making capacity -  a vision widely shared by legal services agencies. Moreover, 

while progressive lawyering theories are designed to foster certain qualities (such as 

autonomy) and achieve certain goals (such as empowerment) for and with clients, 

clients’ voices rarely are heard in formulations of practice. Empirically grounded in 

the subjective experiences of both lawyers and clients, this study will allow us to 

better understand and assess the credibility of critical scholarship, and will be useful 

to practicing lawyers and their clients as well as to legal scholars.

The Interpretivist Framework 

Professionals’ work with poor or otherwise vulnerable clients can be assessed 

on two levels. On one level, it can attempt to measure the outcome of the helping 

process and attribute little or no importance to how the outcome was achieved and the 

subjective perceptions of the participants. For example, some propose that a more 

collaborative process is likely to yield “better” results, i.e. to have a successful
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outcome. These studies may ask “how many clients has an organization served?” or 

“how many cases have been resolved favorably for the client?”

On another level, interpretivist research looks not only, or even chiefly, to 

results, but to the process and the meanings attributed to relationships by their 

participants (Sarat & Felstiner, 1995). Indeed, even defining whether an outcome is 

successful will entail a definition of success. An interpretivist approach would ask 

what is meant by “better?” Who defines “better”? Does some other “harm,” 

“benefit,” or implication happen on the way to the “better result”? How do the 

participants feel about the process and what it means for them, regardless of whether 

or not the outcome is “better”? Interpretivist research might also ask whether the 

outcome is distinguishable from the process.

STUDY DESIGN

In interviews with lawyers and clients, I explored questions that seem particularly 

troubling to those who profess a desire to continue to help “disempowered” people 

even as they are self-conscious about the implications of helping work (e.g. Paulo 

Freire, 1970/1990 and more recently Barbara Cruikshank, 1999). If assistance 

proffered to another of unequal social standing is never devoid of paternalism, how 

should would-be do-gooders proceed? Should people seeking assistance be turned 

away for their own good, or be transformed from clients to collaborators- even 

against their will? Should all methods that may disempower be jettisoned or radically 

modified? How can professionals and clients weigh the risks and benefits of such 

decisions? Is there a way to mitigate the imperialistic or paternalistic nature of the
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process? Regarding these questions, how should we assess the opinions of those who 

are the intended beneficiaries of aid?

In light of our paltry knowledge of professional-client relationships in legal 

services work, I sought a method that would allow me to learn from study 

participants. Too often theories are imposed from without, or are developed by 

practitioners who are captives of their own experiences. In the spirit of grounded 

theory (Glaser & Strauss, 1967), I tried to understand lawyer-client relationships by 

paying close attention to how lawyers and clients described themselves, allowing 

conceptual connections and relationships to emerge from the data through ongoing 

analysis. Although no researcher can extract or neutralize herself, I consciously tried 

to be led by the participants and the data as much as possible (Melia, 1997).

Due to my interest in the subjective perceptions of the participants, the study 

relies upon interviews that employed guides loosely structured by very broad topic 

areas. I asked lawyers and clients to explore these areas freely, occasionally reigning 

in the conversation with specific queries that aimed to clarify their logic or meaning.

I also encouraged lawyers and clients to talk about whatever they deemed relevant, 

which allowed them to raise issues that I did not foresee. My literature review and 

pilot interviews indicated that public interest lawyers are aware of the risk of 

disempowerment in the legal process and have found ways to come to terms with 

their own practices in an imperfect world. Levels of awareness and modifications are 

likely to vary with years of experience, exposure to academic critiques, and the 

political era in which the lawyer decided to practice law. Thus while it was not 

necessary to be too circumspect in raising these issues with lawyers, I chose my
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words carefully. I tried to avoid language referring to concepts that have become 

catch phrases, or “hot-button” issues, such as the word “empowerment” or “just us.”

If such terms came up, lawyers or clients were asked to explain what they meant by 

them.

Clients’ views about justice and the legal process are colored by their prior 

experiences with bureaucracies and/or legal institutions (Sarat, 1990). This might be 

expected to change to some degree over the course of a good or bad encounter with 

legal services providers (Soss, 1999). For this reason, I asked clients about their prior 

encounters with the legal system. Further, clients and lawyers often have discrepant 

perceptions of the legal process and its outcomes and different expectations of it 

(Sarat & Felstiner, 1995). Despite this, I expected that they would successfully 

negotiate some shared framework. To examine this, and to make a more nuanced, 

composite understanding of the problems that lawyers and clients face, the sample is 

comprised of sets of lawyers and clients who worked together.

Because the lawyer-client interaction may seem different when observed than 

when retold, I wanted to observe lawyer-client dyads to supplement the interview 

data (as in Sarat and Felstiner’s 1995 study of divorce lawyers). Despite the 

cooperation and access granted from the research site (in contrast to the experiences 

of Danet, Hoffman, & Kermish, 1980), this was not possible. The safeguards that 

Sarat and Felstiner put in place, such as agreement by attorneys and judges in their 

research jurisdiction that they would not press for or accept the presence of study 

observers as grounds for a waiver of lawyer-client privilege (personal 

communications with Sarat, 2000 and Felstiner, 2000), and others that were
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considered in consultation with the research site and Bryn Mawr College’s 

Institutional Review Board were neither possible nor appropriate. This was largely 

because of the high level of vulnerability of most clients and the size and complexity 

of the legal system in Northeast City.

The Research Site - Northeast Legal Services

To minimize any effects of organizational differences in this research, I 

recruited all participants from one legal services organization. I chose a site that has a 

staff large enough to accommodate the sample size (assuming that only some 

attorneys would participate) and that focused on client representation rather than only 

or mostly high-impact work such as Supreme Court litigation or lobbying. The 

differences between these types of lawyering for social justice have been discussed at 

length in the literature and will be discussed in greater detail throughout this study.

For the purposes of this chapter, the focus on individual representation means that 

sampled lawyers have much more frequent contact with a large number of individual 

clients.

The agency that I will call Northeast Legal Services (NELS) is a non-profit 

legal services organization established in the 1970s. Although NELS itself was not 

established with funding from the Office of Economic Opportunity through the Legal 

Services Corporation, it was formed at a time when legal services programs were 

started around the country and legal services careers enjoyed a surge of popularity. 

One of the largest public interest organizations in a city with quite a few, NELS is 

well integrated in a collaborative and diverse public interest law community.
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While NELS engages in both individual and impact work, most lawyers have 

a large caseload and constant client interaction, in keeping with its legal services 

mission “[t]o help low income residents obtain justice by providing them advice and 

representation in civil legal matters, advocating for their legal rights and conducting 

community education about legal services.” NELS has several operational divisions. 

These address either substantive legal issues such as Social Security benefits, 

employment or housing; or serve particular populations such as those in need of 

language assistance or the elderly. Study participants represented lawyers and clients 

from all but one unit.

NELS has two offices, a main branch and one satellite or “neighborhood” 

office. Prior to federal funding cuts in the mid-1990s, NELS had as many as five 

neighborhood offices. The main branch is in an office building in a central business 

district, close to the offices of many private lawyers and public interest law 

organizations as well as Northeast City Hall. It is well appointed. The neighborhood 

office is in a storefront in a relatively poor neighborhood of Northeast City. Lawyers 

seemed to be much more conscious of the differences in the respective offices and the 

impression they made than were clients. Although there is some overlap in the 

services provided and the type of clients served in the neighborhood and branch 

offices, some units only serve clients in one location.

Lawyers in most units participate in the intake process. They handle cases for 

further assistance if those clients and/or cases are eligible based upon a variety of 

criteria that include income and the area of law involved. Clients come to NELS in a 

variety of ways, and each unit has its own guidelines for interviewing clients and
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determining whether or not they will take on cases beyond NELS’ universal income 

eligibility requirements. Some divisions (such as the one assisting elderly clients) 

conduct much of their business, including client intake, over the telephone. Others 

(such as the public benefits unit) have mainly walk-in intake, usually at designated 

times. Some new or former clients call particular lawyers directly. The lawyers may 

accept the case or refer the client to general intake, depending on division policy and 

the lawyer’s workload, outlook and/or initial impression. Other clients are referred 

by social service agencies, other public interest law organizations, or in the case of 

the family division, by the courts. My client sample includes people who enlisted the 

assistance of NELS via each of these routes.

Recruitment

After identifying NELS as my preferred research site, I made preliminary 

contact with the director before final approval of my dissertation proposal so that I 

could address any concerns she might have before I finalized the data collection and 

confidentiality procedures. I sent her a copy of the proposal with all appendices, 

including all informed consent forms. After consulting staff, the director informally 

offered support for the study, pending Bryn Mawr College’s review and approval of 

informed consent procedures. Upon approval of my committee and the College’s 

Institutional Review Board, NELS’ director sent a recruitment letter by email 

(attached here as Appendix A) to all NELS attorneys together with her endorsement 

of the project.

Most lawyers were recruited by responding to the email post. One had 

expressed an interest in the project when interviewed for another project and had
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given me permission to contact him again. I interviewed seven attorneys and most of

the clients they referred during the first eight months of data collection. After that,

NELS’ director sent a second email re-circulating the recruitment letter and updating

the organization on my progress in recruiting lawyer participants. In her second

posting, the director noted that confidentiality would be observed, but suggested that

attorneys who had already participated in the study speak to colleagues. One

attorney, responding to that posting, sent an email to all the staff attorneys with a

copy to me. Although the language is tongue-in-cheek, responding to the need for

confidentiality, the sentiment is clear:

Without revealing identities, the experience of participating in this study is 
thought to be interesting and thought-provoking for both the attorneys and 
clients involved. It is thought to be a good opportunity to critically reflect on 
what we imagine we are accomplishing for and with our clients and how we 
go about doing that. It is thought to be highly recommended. (Pete, October 
15, 2002)

At least three of the eleven attorneys who agreed to participate did so, at least in part, 

at the prompting of this email and of other colleagues.

I asked lawyers who participated in the study to refer three clients whom they 

believed were satisfied with their representation. I devised this referral guideline with 

the view that lawyers would in any case be more likely to refer satisfied clients (and 

satisfied clients would be more likely to agree to be contacted), so that I made this an 

explicit criterion. I also believed that there would be some report of dissatisfaction, 

tension, or perspectives that differed from the attorneys’, even in these most 

successful relationships. Following a sampling process based on logical inference that 

Henry (1990, p. 21) defines as “critical case sampling,” it seemed likely that such 

reports would also shed light on the perspectives of disgruntled clients. However, as
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data collection continued, there was little or no report of tensions or differing 

viewpoints. Lawyers also expressed an interest in learning from dissatisfied clients 

and a willingness to refer them, although they remained skeptical as to whether such 

clients would be willing to speak with a researcher or even to return phone calls. 

Therefore, I modified the selection criterion to have lawyers refer clients who could 

shed light on the topics discussed in the initial interviews.

The Sample 

Sample Characteristics 

The recruiting procedures outlined above yielded a sample of eleven lawyers 

(out of approximately forty) from eight of NELS’ nine divisions. Five of them were 

women, six men. Six of the lawyers worked in NELS’ neighborhood office and five 

worked at the main branch. All but one were white. They had worked at NELS for 

anywhere from several months to 26 years, with representatives along the whole 

spectrum in-between. All but one still work as legal services lawyers although two 

have since left NELS to work at other programs outside of Northeast City. The one 

who left legal services was contemplating his career change at the time of the 

interview. He continues to work with a population that he worked with during his 

tenure at NELS but changed the kind of work he does with and for this population.

All lawyers except the most recent entrant to the profession and to NELS 

successfully recruited at least three clients. Four of the initial referrals did not result 

in interviews. Of these, one client was in the process of moving out of town, another 

ill client suffered further health problems, and a third informed me that he had no 

interest in participating in the study. The fourth client was one that I declined to
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interview due to concerns about the nature of her consent (see below). In these few 

instances, lawyers referred additional clients. I completed interviews with three of 

each referring lawyer’s clients, resulting in a client sample of 30.

Three of the client participants were men and the remaining 27, women. 

Lawyers told me that this was fairly representative of most of NELS’ divisions, with
o

the possible exception of the employment and Social Security Disability caseloads. 

Four of the clients were white, 24 were African American, one was Indonesian and 

one was Nigerian. Client participants ranged in age from their early twenties to their 

eighties. Many of the clients or their close family members had significant health 

problems. One client with lupus was bed-ridden and breathed with oxygen support; 

another had advanced kidney disease; and one client was caring for two of her grown 

children in her home, one with schizophrenia and the other mentally retarded. Many 

clients also had extended family or friends living with them, or they themselves were 

living with relatives or friends.

All clients met NELS’ means test of incomes no more than 125% of the 

federal poverty line.9 With management approval, NELS also accepts clients whose

8 This is likely due to a combination of factors. Women are overrepresented among the poor in general 
and the elderly poor in particular, and this is reflected in NELS general client population and in the the 
unit that serves the elderly (six clients in my sample were drawn from this population, two men and 
four women). Furthermore, a full one third of the clients interviewed were represented by NELS in 
their capacity as parents either directly (as is the case with the family advocacy unit representing 
parents accused of abuse or neglect) or indirectly (as is the case of the the public benefits unit). The 
vast majority of people involved in these systems are women, as they overwhelmingly act as the 
advocating parent even if they are not officially one-parent households, as many are. As client stories 
unfold, we see that many of their legal problems in other units are also related to their activities as 
caregivers, a category in which women are again overrepresented.
9The unit that serves elderly clients is an exception to these income limitations. Because it receives 
funding from the local Corporation for the Aging, it does not have an income ceiling, but rather serves 
all clients who come to them with a substantive issue that they address. However, most clients who 
enlist their assistance are those who cannot afford a private attorney and thus are similar to NELS’ 
other clients in financial status, although there are some more financially secure lower middle-class 
clients.
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income reaches up to 187.5% of the federal poverty line. (An example of such case 

was a client who recently found employment, making him ineligible for services, but 

who had previously been unemployed and still had a high level of debt.) In short, all 

clients experience some level of financial and social distress.

For some clients, the experience with the referring lawyer was their first 

encounter with NELS or even with the law; for others, it was one case in a long 

history. Many clients expressed surprise at the quality of services they received from 

NELS lawyers. When asked to elaborate on this, they often responded that they 

thought “you get what you pay for,” meaning that they expected free services to be 

substandard.

Possible Sampling Biases 

My sample may be skewed in several ways. It contains only lawyers who 

were still practicing public interest law at the time of the interview rather than 

lawyers who have left this practice due to the stress, frustration and dissatisfaction it 

entails. Thus, I believe the study’s attorney participants were more likely to report 

job satisfaction and be less negative about the practice of public interest law than 

would be the members of a random sample of all attorneys who practiced public 

interest law during the study period.

Also, the Northeast City public interest law community perceives itself as 

unique. Public interest lawyers at NELS and in Northeast City in general consider 

themselves highly skilled and the organizations can afford to be selective in hiring 

attorneys. These lawyers work within an unusually collaborative community and 

they enjoy high levels of support and prestige from within that community and the
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private bar. These factors may enhance job satisfaction and contribute to their ability 

to deal with job-related stress. They may also influence lawyers’ assessments of what 

they are able to do with and for clients.

Clients may also be unusual. All seemed very satisfied with their lawyers, 

which may be a result of the lawyer referral. However, most of the lawyers 

interviewed felt that the large majority of clients they serve are pleased with the 

assistance they receive. This may be due to NELS’ client selection process. All 

lawyers noted that due to limited resources NELS does not represent clients it feels 

that it cannot assist. Receiving “client” status in the first place means being chosen 

from a larger pool of applicants and is likely to engender some sense of satisfaction. 

On the other hand, NELS does not engage in “creaming” in the sense of taking “easy 

cases.” In fact, most lawyers enjoyed the challenge of difficult cases and felt that 

these clients were often in greatest need of legal services. The low expectations that 

most clients have of “free legal aid,” noted above, also likely contributes to client 

satisfaction. Because most clients were so satisfied, it was often difficult for them to 

recall (or perceive?) possible instances of conflict or tension with their lawyers, 

although I did probe for this.

Protection of Confidentiality and Ethical Issues 

Lawyers interested in participating were asked to contact me directly via 

email or telephone to set up an interview. All interviews took place in their 

respective offices, and were recorded on tape. I transcribed all interviews and 

removed identifying information from the transcripts. Names of participants were 

changed, and same-gender pseudonyms assigned. I eliminated or altered possible
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identifying references in the transcripts, such as names of cities, law schools, or 

specific positions held within NELS, although I retained the identity of the division. 

Any email correspondence with lawyers was deleted electronically. All informed 

consent forms (Appendix B) were retained and stored in a locked file cabinet.

I requested permission to contact the attorneys for clarifications or questions, 

should these arise during the study. Identifying information necessary to match initial 

and follow-up interviews was stored in a locked file cabinet until completion of data 

analysis. The interviews were then given a matching code, and any identifying 

information was destroyed.

Lawyers who identified potential study participants asked a client’s 

permission to provide me with contact information (see Appendix C). I made contact 

with clients by their mode of choice, which was in most cases by telephone. While 

most clients agreed to participate, several referrals did not result in interviews, as 

described earlier. In one case, the referring lawyer warned me via email that his 

conversation with his client regarding study participation had been strange, that she 

said she would “do anything for him,” and he was not sure she had agreed to 

participate independent of her gratitude to and dependence upon him. He also noted 

that the client had some “mental health issues.” Because the lawyer was concerned 

that the client would be distressed if I failed to call, I did contact the client and 

thanked her for her interest, but did not conduct an interview with her.

If a client agreed to participate in the project after discussing it with me, 

interviews were set up at the client’s location of choice. Most interviews took place 

in clients’ homes, with the exception of five conducted at NELS’ offices and one
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telephone interview. I employed the same confidentiality procedures with client 

interviews as those outlined above (client consent forms are attached as Appendix D). 

However, special attention was paid to the more vulnerable status of the clients 

seeking legal services. Because the research question concerned the lawyer/client 

relationship and the legal process, clients were only asked to elaborate on substantive 

issues to the extent that they were relevant. Although the attorneys considered for 

this study provide legal services only for civil matters, I specifically requested at the 

outset that clients refrain from discussing any behavior that could be considered 

illegal or incriminating. In cases where clients asked my advice on legal questions, I 

reiterated that I was not their lawyer, and suggested that they contact their lawyer 

with such questions. Participating clients received $20 for their time.

DATA COLLECTION 

Lofland and Lofland (1995, p. 18) describe intensive interviewing as a 

“guided conversation” which “seeks to discover the informant’s experience of a 

particular topic or situation.” This is the best method to obtain the in-depth 

perceptions of lawyers and clients about the work they do together. My interviews 

lasted from one to two and a half hours and used an interview guide with open-ended 

questions and topic areas to be explored. The open-ended format allowed for 

exploration of issues that the participants brought up, in the order that they wished to 

follow.

I used separate interview guides for clients (Appendix E) and lawyers 

(Appendix F), which I followed loosely (see Seidman, 1998 especially pp. 75-78).
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Interviews were designed to elicit rich description of the relationship between the 

lawyer and the client. Interviews also explored issues that had been flagged in the 

literature; for example, conflict or tension between lawyers and clients regarding 

goals or strategies (see Appendix E, second page). Some questions about client 

satisfaction were based loosely on survey questions from a telephone study that 

William Felstiner conducted (questionnaires received from Felstiner via email, June 

2000).

Unscripted interviewing is a collaborative process. Although there are areas 

or topics the interviewer seeks to explore, semi-structured interviews allow 

respondents to guide the conversation. I did not employ the entirely unstructured 

interview approach that “attempts to understand the complex behavior of members of 

society without imposing any a priori categorization that may limit the field of 

inquiry” (Fontana & Frey, 2003). I did direct the conversation to the subject of 

lawyer-client relationships and asked a number of questions in that direction, and 

specific topic areas came from my prior understanding of and curiosity about the field 

and specific issues. However, I allowed clients to tell me as much or as little they 

liked about legal problems, their lives and their thoughts as they came up in the 

conversation- however apparently tangential.

Interviews generally started with “small talk” before the client signed the 

consent form, often about the weather or children. Many clients asked questions. 

Participants often asked what I did; what degree I was going for (and what is a 

dissertation?); when would I become a lawyer; or why I left the practice of law? 

Questions were also personal: Did I have any children, how old were they (and how
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old was I), who was taking care of them? I answered such questions. Instrumentally, 

I felt that to do so would facilitate rapport with clients. Morally, I felt that since I was 

asking intrusive questions about difficult topics (albeit for a purpose- see Seidman, 

1998), it was only fair to answer the ones they asked me. Perhaps most compelling, I 

felt that my interviews were conversational, open and trusting, and the flow of 

conversation and reciprocity of interest made me feel as though it was “natural” to 

answer questions. Answers were brief, however, so as not to focus the conversation 

upon myself and to minimize the social desirability bias that any answer might elicit.

Although it was entirely clear that as the interviewer I shaped the 

conversation, my approach was to try to elicit the client’s understandings. I explained 

the interview to participants as an opportunity for me to learn from them as experts or 

knowledge holders about the topic at hand (Fontana & Frey, 2003, p. 77, citing Wax, 

1960). I often used phrases such as “you went through this, so I’d like to know what 

you thought”; or “what would you tell a friend or a relative in the same situation?” I 

also asked respondents if my interpretation o f their words or my understanding of an 

emerging theme made sense to them.

Participants led the discussion, covering most of my questions or topic areas. 

As often as possible, I asked participants to provide examples o f phenomena they 

were explaining, often using phrases such as “can you walk me through that?” The 

specificity allowed better understanding of what they were explaining, and steered 

participants away from vague generalizations (Weiss, 1994). I requested clarification 

of what participants meant if they assumed that I knew something, particularly when
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lawyers who knew I had practiced law assumed that we shared an understanding of 

the legal situations they faced.

Many participants offered to show me legal documents, correspondence or 

records about events relevant to the cases to provide background information or to 

clarify a point. Although I perused some of these documents in the interviews, I 

stressed to the participants that I was interested in their impressions and that it was 

not necessary to show me documents to back them up.10

I revised the interview guide as unanticipated issues emerged during data 

collection. For example, as the concept of “transformation” emerged about halfway 

through the study, I began to probe lawyers about how clients influenced them or 

changed the way they thought of their goals or their practices. Early on, many clients 

talked about stress and so I devised questions to probe that concept as well. In later 

interviews, as saturation was reached, I tested emerging interpretations o f the data for 

resonance with study participants. More informal member-checking took place when 

a number of lawyers and NELS’ director asked to read my research as it progressed.

In response to this request, I shared drafts of an article based upon preliminary 

analysis of the data (Shdaimah, 2005). Three of the lawyers who read the draft 

provided feedback that corroborated my understanding of their (and their colleagues) 

experiences and confirmed that my analysis added insight to their understanding.

Lawyers were requested not to provide background information about the 

clients whom they referred so that I would not to come to the interview with the 

referring lawyer’s perception in place. Only in follow-up interviews with lawyers did

10Particularly with clients, this was often to emphasize work they had done and how organized they 
were, which I discuss in greater detail in the “Collaboration” chapter.
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I ask them to reflect on the clients they referred and to explain how “typical” (or not) 

they considered them to be. I also asked the lawyers to explain why they referred 

each client, and how their cases were going if they were still open. Outside of these 

questions, each follow-up interview was tailored to reflect the previous interview with 

the lawyer and interviews with the clients who were referred. Data from interviews 

with participating lawyers were supplemented with data from interviews with three 

lawyers who had formerly worked at NELS and two current NELS employees that 

were collected as part of another study.

DATA ANALYSIS 

My transcriptions were verbatim, with the exception of one from an interview 

with a very tangential discussion. All grammatical errors were retained although 

accents and dialects were not indicated (e.g. the word “going” was written even if the 

respondent pronounced it “goin”’). I made notations when participants laughed or 

made other noises or gestures, such as sighs or pounding the table. Pauses were 

indicated with “...,” interruptions as and when a portion of the tape was

unintelligible this was indicated with the notation “(????).”

After transcribing the interviews and prior to the follow-up interview with the 

lawyer, I read all the interviews from that set, i.e. the initial interview with the lawyer 

and all three client interviews. I coded each interview as I read it, often adding codes 

with subsequent readings as my analysis progressed. Using an open-coding technique 

(Padgett, 1998), I coded interviews as wholes (to indicate gender, type of legal 

problem, and whether the participant was a lawyer or client). I also coded interviews
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on a line by line basis. Initially, I did all coding by hand on hard copies of the 

transcripts. At about the mid-point of data collection, I employed the N4 version of 

the qualitative data analysis software “NUD’IST.” As others have pointed out 

(Weitzman, 2003), software is a tool. It does not replace the researcher’s task of 

interpreting the data, although it can make it easier and more comprehensive. I used 

software to better manage the large quantity of data (Kelle & Lauries, 1995) and to 

ensure a systematic approach to the coding of each interview (Lee & Fielding, 1995).

In coding, I examined the interviews for sensitizing concepts (Beeman, 1995) 

suggested by the relevant literature and my pilot interviews. For example, to 

appreciate power dynamics, I looked for instances of conflicting interests, resistance 

and conflicting opinions between lawyers and clients (Foucault, 1978/1990; Abu- 

Lhugod, 1990). I also looked for differences and convergences of expectations and 

anticipated outcomes, particularly between clients and lawyers (White, 1990, Lopez, 

1996). In reviewing different legal strategies and practice structures, I searched for 

discussions of trade-offs. Sensitizing concepts that occurred to me prior to data 

collection were updated throughout analysis using the constant comparative method 

(Strauss & Corbin, 1990). As the interviews were analyzed and more specific 

categories emerged, prior interviews were revisited to look for confirming and 

disconfirming statements.

Open-coding yielded 66 codes (see Appendix G for a list of codes used). An 

explanatory memo accompanied most codes. Some were as brief as one line but 

others were several pages long. Memos contained an explanation of the code, and if 

applicable, noted relevant material such as literature or a quote from an interview that
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typified the code. As codes became more complicated, I sometimes split them. For 

example, a code labeled “social work” indicated a lawyer’s observations that his or 

her work was like social work, something that came up in nearly all interviews. The 

first few participants explained this as work that was largely characterized by 

coordinating their efforts with social services. As more lawyers explained their use of 

the term, it became clear that other lawyers used it differently, to indicate when they 

used relationship skills or showed empathy to clients in a way that they imagined a 

therapist might. After these two different meanings emerged, I split the code “social 

worker” into sub-categories. In many cases, portions of the interviews were coded 

using overlapping codes.

When two codes included nearly identical data, I merged them. More 

frequently, however, as analysis proceeded I noted that I often coded portions o f the 

interview with the same group of codes. For example, discussions of competency 

often accompanied discussions of autonomy. As I reviewed codes that recurred 

together I tried to understand how they might be related and formed major themes, or 

what Miles & Huberman call “bins” (1994) which contained related codes. I also 

referred to the “progressive lawyering” literature to enhance my emerging 

understanding. All o f the major themes changed at various points, as did their 

contents, which shifted in different combinations through several iterations of the 

analysis and changed as new codes emerged. Perhaps the most important component 

in the emergence of major themes was the writing process itself (Richardson, 2003).

In writing to produce reports for presentations, my understanding of the data changed 

each time, which in turn led me to revise and write more. The resulting four themes
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that emerged from these groups are the four empirical chapters in the body of this 

dissertation: Collaboration, Client Autonomy, Transformation, and Notions of Social 

Change.
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CHAPTER 3

WORKING FOR SOCIAL JUSTICE IN AN UNJUST SYSTEM

I  think very few  lawyers can say that they’ve really made the world a little bit, 
in a teeny way, better. Most lawyers are really not engaged in that pursuit at 
all. And so I  consider myself very lucky to have a decent-paying job where I  
feel like I ’m doing positive things. Not earth-shaking things. But bringing a 
little bit o f justice into the world.
Ben, a lawyer in the consumer law division

I f  you have [Ben Silberman] on your side, you ’re fine. I f  you ’ve got [Dora 
Mercer] on your side, you 're fine. But the justice system, I  would not take 
them on alone... And both o f  them, well [Dora] in the courtroom with me and 
[Ben] in the court with me for the bankruptcy, so I  knew I  was going to get a 
good deal. I  had good lawyers.
Elinor, a client of the consumer law division

All o f the lawyers in this study shared a commitment to social change. Many 

were troubled by how their commitment has played out in work with clients over the 

course of their careers, particularly in the conservative political climate of the 1990s 

and early 21st century that is at best apathetic and at worst hostile to poor people’s 

claims. Clients were less direct in their discussion of social justice. While most felt 

dissatisfaction with the “system,” they (understandably) focused on their immediate 

needs. Although their comments reveal visions of a more equitable legal system, 

these are often clouded by the need to act strategically in order to solve pressing 

individual problems.

Lawyers and their clients must work within the legal system even if they are 

using it to challenge laws or rulings or legal processes. Whatever they think of the 

legal system or the government, individuals come to NELS with private concerns 

rather than in pursuit o f social change. When they choose to work within the legal 

system, lawyers and clients must play by its rules and acknowledge its role as the

42

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



arbiter of their claims (see Hunt & Baumohl, 2003, pp. 460-461 on the similar 

experiences o f former beneficiaries o f the Social Security Administration’s drug 

addiction and alcoholism program). However, lawyers and their clients do not really 

view this as a free choice. Clients and their allies rarely have viable alternatives to 

the legal system, particularly if they have not chosen the forum, as in child welfare 

disputes.

This dilemma is not very different from the one faced by social change 

activists who view the prevailing political, economic or social context in which they 

work as inhospitable or downright hostile to their goals. Lawyers and clients have 

managed this dilemma in part by constructing an understanding of the strategic need 

to work within existing systems. They suffer this understanding by holding on to an 

alternative perspective and working from that perspective in various ways, as best 

they can. Many lawyers have also come to view work with individuals as a central 

component of social change that must be pursued even when the historical context is 

favorable to systemic changes. Ultimately justice is measured by its impact on 

people. This chapter examines how lawyers and clients view their work within a 

legal system that, in their Utopian visions, would be radically different.

SOCIAL CHANGE AS VOCATION 

Values: Fairness, Access, and Obligation 

Without exception, the lawyers in this study chose the legal profession as a 

means to promote often amorphous notions o f social change. Lawyers were troubled 

that while the law provided remedies for some of the problems their constituents 

faced, they did not (or could not) invoke legal remedies. As one respondent who
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formerly worked at NELS saw it, his constituents’ problems were not so much that 

they were poor or had needs, but that they had no access to the legal system to assert 

claims for assistance. Liz, a lawyer working with the elderly, expressed similar 

feelings:

You know, it’s hard to say without it sounding like a cliche. We’ve talked 
about... wanting, trying to make- make it more fair out there, you know? I 
mean, it’s just really awful the way that people don’t have access to things 
simply because of information or simply because they don’t have someone to 
counsel them and simply because you know the bank or the nursing home or 
the hospital has other high-powered resources that they can bring to bear on 
the situation that puts the person who becomes my client at a disadvantage. 
Hopefully, only until they become our client (laughs).

Perhaps more compelling than the perception of need that drew lawyers into

the pursuit of social justice were their own values and sense of obligation. Vicki, a

recent graduate of an elite law school (and an elite college before that), now

lawyering in the employment unit, put it this way:

If I’m at this point then it’s my obligation and my duty to then look back and 
make sure that I’m doing something for people that are trying to come the 
same way or that, um, haven’t been given the same advantages or the same 
privileges. ‘Cause I, I totally consider it luck that I am where I am, and that if 
someone isn’t given as, the same kind of luck, that I use my luck to help them 
out.... And that’s the fundamental core of, ‘cause I’m not a religious person 
and so I think that’s sort of my religion.. .1 think it’s a tiny redistribution of 
resources is how I see it. That I have a huge amount of resources invested in 
me and so I want to go invest it in other people as well.

Why Law?

For some, the choice o f law seemed natural from the start. Jeff, a starting

lawyer in the elderly law unit, explains how he selected his placement for a year of

work through a Jesuit volunteer program that he participated in after college:

You list your top ten choices. And my choices happened to be legally based 
only because that’s sort o f the direction -  only because I’m not good at math, 
basically (laughs). I can barely add for chrissake! Um, but I think I knew I
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wanted to be a lawyer. My father is a lawyer and my brother is a lawyer. I 
guess I have lawyers in the family, so. I knew I wanted to be a lawyer and 
that was sort of just waiting for substance to fill its sails and take it in one way 
or another.

Unlike Jeff, most lawyers did not have a clear sense that they would choose

the law, and their commitment to social justice came first. A number of lawyers

spoke of being influenced by transformative experiences, often as young adults or

teenagers in high school or college, coming into contact with poor or disadvantaged

people from a position of privilege. This included Ben, who taught in the prison

system as a college student during the civil rights era:

I was teaching in prison, which I had started while I was an [Elite College] 
undergrad .. .After I graduated, the school board hired me as a teacher to teach 
in... a maximum security prison... The experience in jail was.. .a massive 
growing experience. I grew up in the suburbs in a fairly protected world and 
it was a real shock for me to sort of, sort of confronting the humanity of 
society’s damned. And I had a lot of good relationships there and felt very 
engaged. I can remember when, I was a philosophy major at [Elite College], 
which was sort of at the opposite end o f the world I guess in some ways, I 
mean very, very remote by definition. And I remember being in a panic at the 
end of college feeling that this is all wonderful and exciting and fun but I felt 
sort of disconnected from the world like I was floating around in summer 
camp for privileged children. And so the experience in jail kind of, was a 
really wrenching, sort of grounding in the realities of the world.

Joanne, a lawyer in the family advocacy unit, was influenced in her career choice by a

mixture of personal trauma, popular media images of lawyering, and a desire to effect

lasting change in people’s lives. The recounting below covers the evolution of her

choice to work in legal services. Joanne explains how she went from a focus on

biology to wanting to help others through legal services practice at NELS:

It was really a wake-up one day... It was a combination of.. .1 had been date- 
raped during my senior year of college. And although I really wasn’t dealing 
with it yet, in May of that year I’m sure it was in the back of my mind. But I 
also had spent most of college watching LA Law. And a lot o f my friends in 
college were going off to law school and it just occurred to me that that’s 
really the path I wanted to be taking. So a year later when I really started
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dealing with the after-affects of the date rape and I was in grad school for 
biology and was very, very unhappy that’s when I kind of decided what type 
of law I wanted to do, which is not at all what I’m doing but I wanted at that 
point to do, to prosecute criminal law. And I left grad school and eventually 
applied to law school.

A career in the law was not the first choice o f a number of lawyers. These

attorneys decided to practice law only after weighing the instrumental value of a law

degree and the leverage that comes with it. Marcia, Pete and Suzanne all worked in

the non-profit sector prior to choosing a career in law. Like Suzanne, a lawyer in the

family advocacy unit who began law school in her late 20s, they all felt that they

could not sufficiently advance their career or social justice goals without a

professional degree. They considered law a good choice because of the prestige and

flexibility of a law school education:

I realized that the work that I did had some sort of importance to me 
personally... So I started working for a non-profit organization. And then I 
realized that just having a BA, you know being at the bottom of a rung in a 
non-profit can be a really horrible, frustrating experience (laughs). So I 
needed an advanced degree and then it took me a couple more years to sort of 
think, like, well maybe law was the way to go. And part of it quite frankly 
was I didn’t want to take the GREs because of the math and I realized that like 
the LSATs were sort of easier and that you only had to learn one trick to do 
(laughs). And law also seemed more flexible. Like you get the JD and you 
don’t necessarily have to practice. Like I wasn’t sure I wanted to practice 
when I went in but I thought, you know, it’s an advanced degree? It’s a 
really- relatively prestigious advanced degree and I can sort o f take it off in 
different directions depending on what kind of public interest I wanted to do.

Others chose careers based on their own talents and weaknesses only after

considering and in some cases attempting different careers that they regarded as

promising avenues for social change such as journalism or community organizing.

Marjorie, a lawyer in the consumer advocacy unit, taught before settling on the law:

I wanted to go to law school because I wanted to save the world (laughs)...
So I didn’t have good abilities to become a doctor or become a teacher, so it 
just seemed like a good fit for my capabilities.
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I taught for a couple of years and I thought I wanted to be a teacher because I 
thought that’s really what this world needs is effective teachers and I learned 
that I’m not the most effective teacher. So, I mean, but it was really I think 
kind of looking at what I could do to help people with my skills.

As Marjorie’s comments make clear, many lawyers do not consider law the 

best venue for social change and view other career choices as potentially having 

greater impact. However, what all the lawyers share is the idea that law is a 

profession that they have a talent for as compared to other career choices. One 

lawyer joked about discovering an “unfortunate aptitude” for law. In all cases, study 

participants looked for means to maximize their personal efficacy in a way that would 

best serve their social justice agendas and the constituents they desired to serve. For 

most lawyers, the desire to work for social justice was primary and their choice to 

realize this goal through the law, secondary. Even those who knew they wanted to be 

lawyers from the outset, like Martin in the housing unit, acknowledged a long

standing interest in social justice:

I mean actually it was a nice fit. I was always interested in social justice and 
social change and when I went to law school the first semester they had, you 
know, four different lawyers come in from different kinds o f legal practices 
and talk to us about it and someone came in was an attorney at [Northeast 
Legal Services]. So it just struck me right away that’s what I wanted to do.

(Later, in the same interview, when asked about job satisfaction)

I do like my work a lot. I tell anybody who will listen that if I couldn’t be a 
legal aid lawyer I wouldn’t be a lawyer. I don’t know what I’d be, but I 
wouldn’t be a lawyer.
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The Dynamics of Funding, Legal Services Jobs, and the

Reproduction of Hierarchy11

While lawyers knew they wanted to go into some sort of public interest work,

most did not have a firm commitment to a particular specialization. Many knew that

they wanted a career in civil (as opposed to criminal) legal services, but did not

necessarily have a preference within that. Joanne got to her substantive specialty

through a process of trial and error, although once she decided on a career in civil

legal services she was willing to be flexible in order to work at NELS:

I thought that I was a true-bred prosecutor and I’d check out the defense side just 
to see what it was like and maybe get some pointers on how to be a better 
prosecutor. And I really discovered that I didn’t like the attitude of prosecutors, 
that they were very self righteous and that just wasn’t who I was and who I 
wanted to be. And I loved it there. I liked doing the defense work. I liked 
helping out people in that one-on-one way. That was something I wanted to get 
out of biology but you’re so far removed from the people you’re helping when 
you’re doing biological research that I never felt that and I was feeling that with 
the defense work. But it also felt like I was just patching up problems... And 
that’s what led me to apply to civil legal services.. .feeling that that was a better 
place for me to be helping people do something better with their lives. And I 
knew that [NELS] was one of the best places to work in the country for legal 
services. And I thought I was going to come here and do like welfare work or 
something and I didn’t even know that dependency, the work I do, I didn’t know 
it existed when I started (laughs). They just kind of put me.. .they needed so 
many people in so many slots it’s where I ended up.

Other lawyers also followed a process of “trying out” various types o f legal work.

Liz and Suzanne, for example, both used clinical or internship programs to investigate

high impact work and found it too far removed from clients to be satisfying. Steve

had a similar experience doing death penalty work, which he found too esoteric and

all-consuming.

I take the term “reproduction of hierarchy” from Duncan Kennedy (1982).
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Lawyers like Ben and Marjorie had an interest in criminal defense and 

disability rights, respectively. Due to the opportunities available in the job market at 

the time they were looking for employment (Ben in the ‘70s, Marjorie in the ‘90s) 

they ended up at NELS, both in the consumer unit. Ben said o f this:

While I was in law school I had pretty much focused on the criminal justice 
system and I expected that’s where I would be headed... Due to just the 
vagaries of how many people from [Neighboring State University] had 
applied to the Defender or [NELS] or who knew who. A professor friend said 
that there were kind of too many [NSU] students who had done internships at 
the Defenders’ Association why don’t I go to [NELS]? And I was fine with 
that idea. But it’s not like there was a lot of planning for me to become a 
consumer specialist at [NELS]. It sort o f just developed over time. I came 
here, I was doing family law for two years and there was an opening in 
consumer and I was getting drained in Family Court and decided to make a 
change. And I’ve been here, well this coming September it will be [over 25] 
years, so I mean it’s a long time.

As funding has been cut, gutting legal services programs around the country, jobs

have become scarce. At the time of my interviews (2002-03), NELS had been in a

hiring freeze. All new positions during that time were funded through various

foundations or the private bar. As most of these programs require that the attorneys

and public interest law organizations wishing to participate submit proposals together,

flexibility of substantive specialty is often crucial to landing a job at NELS or any

other public interest law organization in Northeast City.

The difficulties of staying committed to a career in public interest law through

law school and then obtaining work in this field are well documented (Thomson, in

press, and Jones, in press). Like most of the lawyers interviewed, Vicki hoped to stay

at NELS, but she was employed via a fellowship sponsored by the corporate law firm

she agreed to practice with upon completion of her year at NELS. She thought this

arrangement was her only viable option to do public interest work:
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One of the measures of a law school is how many of their graduates have jobs. 
Finding a public interest job is much more difficult than finding a corporate job so 
of course [her top tier law school] is going to track people into corporate. And I 
think one of the things that I benefited from was knowing what I wanted right 
when I walked in... But even so it was still hard for me to stay committed. Um, 
it’s so much easier to find another kind of job. And really it was a compromise to 
say, “Okay I’m going to go to this firm in order to do public interest work,” when 
public interest work was probably what I really want to do. And yet to be able to 
do it, I’m going to have to go to a firm. So I think, I think it’s hard to keep the 
focus on that as you’re going through law school. Mostly because at the end of it 
you have all these loans and you’re like well, I’m going to need a job (laughs). 
And where am I going to find this job? It’s going to be easier to find it in the 
private sector.

As Vicki underscores, it is not only lack of funding for legal services and the 

corresponding scarcity of jobs but also the (not unconnected) norms, values and 

finances of legal education that work against careers in public interest law.

Funding considerations not only make it more difficult to be hired in the 

public interest sector, but they also constrain employment practices in more insidious 

ways. Because NELS can only take on new attorneys through sponsorship, it is 

forced to either cut legal services to clients or to hire in conformity with what its 

understanding of funding organizations’ criteria. All o f the recently hired attorneys 

came to NELS via sponsored positions, and all had attended top-tier law schools.

Pete (a lawyer in the public benefits unit who has since left NELS and lawyering) 

flagged this hiring pattern as an elitist tendency in tension with the norms and values 

that guide lawyering for social change. As discussed in Chapter 1, this pattern 

reinforces existing power differentials and hierarchical practices within the profession 

as well as between lawyers and clients (Auerbach, 1974 and Guinier, et.al., 1997). 

Lawyers from these schools are less likely to be drawn from the communities they 

serve or to resemble the members of those communities in even superficial ways.
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Marcia, who served on the attorney hiring committee, agreed with Pete.

When asked whether students from top tier schools have a better chance of getting

fellowships, she responded:

Well not only do they have a better chance... We’ve tried it the other way ‘cause I 
was on the attorney hiring committee and I was really pushing for that to happen. 
But the foundations just won’t take these folks... I convinced the attorney hiring 
committee at one point to try some other folks. And then you know when we 
didn’t get an attorney that year, boy! I mean you know, I was.. .you know, I’ve 
changed my mind. Because we really need those attorneys... and it’s a self- 
fulfilling prophecy.

Thus is NELS caught within a system of financial support that reinforces existing 

power relations. NELS has ascertained through trial and error that in order to remain 

viable and balance other commitments (chiefly its mission to provide clients with 

legal representation) it must conform to these exigencies. The tradeoff, a conscious 

decision by the organization, leaves some attorneys feeling compromised.

ASSESSING LAW AS A TOOL FOR SOCIAL CHANGE 

Many lawyers, particularly those who had been practicing since the 1970’s, 

saw the law as a powerful tool - as a means of tapping into power- even if they did 

not see law as the only means to achieve social justice (see also Davis, 1993). Still, 

their initial optimism, nurtured in a political and social climate that inspired hope, 

went largely unrealized and some spoke of having far less impact than they imagined 

when starting out. Surprisingly, this did not necessarily translate into disillusionment. 

As Ben said:

I viewed my becoming a lawyer as being somehow at the cutting edge of 
social change, which I think in a lot of ways made sense given the early 
1970’s, ‘60’s. I mean it was this little blip in legal history where the courts 
were actually a vehicle of social change as opposed to their historic role, 
which has now been reestablished as keeping order on the plantation... I
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certainly don’t have any illusions any longer about my role being in some sort 
of vanguard or cutting edge of social change. At the same time, I don’t feel 
disillusioned at all.

Younger lawyers started out with more cynicism or were less sanguine about the

potential of the law (or any other tool) for social change. Still, while they had lower

initial expectations for broad social change, they seemed no less committed or

passionate about their work. Steve, a lawyer in the benefits unit and in practice since

the late 80s, described his decision to become a lawyer while attending a conference

as a college student working as a residential tutor for disadvantaged children brought

to live in a wealthy school district and attend public school:

I .. .was attending a conference on racism I think and so I’m in the middle of 
this conference - the light bulb went off in my head that the revolution was not 
happening and that the best way for me to attempt, in my highfalutin way, to 
effectuate social change is to become a lawyer.

When questioned further on whether his initial assessment still held, he went on to 
explain:

I mean, am I changing the world? No. But the revolution still isn’t happening 
and at some basic level this office, legal aid programs and myself personally 
make a difference in people’s lives on basic bread and butter issues. And 
yeah, we’re still playing at the margins in terms of the social, I mean we’re 
not changing the political/social system, but we make things less worse for 
people. Which, and you know, there are people in this office who have a lot 
of trouble with what we do - not in terms of they don’t like their jobs but it 
bothers them more that we’re playing at the margins, that we are not 
fermenting [sic] the revolution. And we’re not. We’re not. We really are not. 
And that’s fine. I mean, I can live with it. But no, I love this job, this is a 
great job. And we do make a difference, both individually and on issues that 
affect our client population. And but for the work we did, things would be 
considerably worse for our clients.

Steve’s initial expectations were quite different from Ben’s. Not only did he 

not expect to be able to effectuate the broad change that Ben had anticipated, but his 

vocational choice was formed precisely because of his perception that there was no 

broad social change on the horizon. This was expressed by others as well. When

52

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



there is no hope for social change, work with individuals becomes even more 

important. It is a venue where at least a modicum of justice or relief can be achieved; 

it is necessary to stem backlash; and it is important to stand by those who are 

marginalized, and to stand in accusation of “the system.” Lawyers and clients alike 

sounded these themes when they spoke of what legal services means to them.

The (Impossibility of Systemic Change 

Regardless of their tenure in the profession, lawyers grappled with the scope 

of their work’s effects. Their deliberations reflect complex and sometimes 

contradictory notions of what constitutes social justice and what kind of difference is 

meaningful. These questions play themselves out in different ways, depending on the 

context. One line of questions concerns the breadth of change, or how many people 

are helped and to what extent changes take root in society. Another addresses the 

effect of legal remedies on the lives o f particular clients.

All NELS lawyers have a lot of leeway in determining the composition of 

their practice. Most of those interviewed had practices that were largely individual 

client cases with some “impact” work consisting of class action suits, representation 

of and collaboration with community groups, participation on various committees or 

task forces in their fields, legislative and administrative advocacy, and/or educational 

outreach and training. Most lawyers found that sheer client volume meant that scarce 

resources, they chose to take on less impact work than they might prefer. However, 

individual client work was sometimes viewed as having important ramifications for 

communities. For example, Ben explained why he was not disillusioned despite his 

more limited view of the social change he can bring about:
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I work in systems that before I was a lawyer the poor had absolutely no rights 
whatsoever. For example, a lot of my work deals with mortgage problems 
and homeownership and preserving home ownership. Before we came along, 
if you were behind in your mortgage and you’re poor, you lost your house... 
So we came along and sort of figured out that people shouldn’t lose their 
houses and there’s ways of protecting their ownership and keeping them in 
and developed a legal practice that essentially didn’t exist before. .. .in the 
trenches, primarily in the context of individual cases but also in the context of 
taking on the systems as a whole, we have managed to alter the balance of 
power fairly significantly, I think, at least in this little geographic blip.

Another meaningful aspect of their work is to be a progressive voice in

conservative times. Although many lawyers were frustrated that gains they imagined

possible seemed unattainable (and in some cases gains made were reversed), most

still felt that their work was crucial. Lawyers described much of their work as

defensive, in the sense of staving off changes that adversely affected their clients.

This is discouraging to lawyers who envisioned sweeping changes, but at the same

time it heightens the importance of their work. Marcia’s somewhat contradictory

assessment o f what it means to do impact work shows the challenges of working in a

climate that is at odds with her understanding of social justice:

Now I’m not sure I made the right decision [to become a lawyer]... I’m just 
disappointed because now it’s really dangerous... When I first graduated I 
was working for the Public Advocate in [a neighboring state] and that was a 
cabinet level departmental position and I did right to habilitation, ‘cause my 
clients were mentally retarded, class actions in Federal Court. And then 
(laughs) now, like if you could stay out of Federal Court on a lot o f issues it’s 
better. It’s safer to stay out.
Corey: Because? The law-
Yeah, the decisions are just so conservative.
Corey: I wonder if you, do you see the law venues as different or just overall 
not hopeful?
Oh, no. I actually, I don’t really wish I hadn’t [become a laywer] because I 
think it’s all a matter of keeping the pressure on. And even though I think 
we’re in a really conservative time, the pendulum, you know people talk about 
it swinging back, it won’t swing back if there’s not a whole bunch of us 
working for it. Right? So I was sort of teasing. I actually think I chose the 
right [profession].
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For Marcia, “impact” work that makes broader policy is downright dangerous. 

If the likelihood of what she considers “good” decisions is minimal (and the 

likelihood of “bad decisions’ maximal), then work that has far-reaching effects might 

be better avoided. On the other hand, to leave the arenas of social change wide open 

to conservative influence without a presence pulling in the other direction is perhaps 

more dangerous. This tension cannot be resolved by facile understanding of systemic 

changes. It must take account of strategic contingencies, not the least of which is the 

inability to predict favorable outcomes. The balance was not the same in all cases. 

Variations depend not so much on philosophical outlook but rather the perception of 

the arena for change, including the receptivity of the players in that arena to social 

change and to the relevant group of clients.

On the more extreme end, several lawyers had experiences where the arenas, 

as Marcia suggested, had been or were perceived as hostile and unreceptive. Both 

Ben and Marjorie recounted one such example from their consumer practice. The 

legislation of a Northeast City ordinance aimed at predatory lending practices was 

overridden by state legislation that not only cancelled the local gains, but made the 

situation for victims of predatory lenders worse than it was before the City ordinance. 

This led Marjorie to believe that the most practical way to assist clients in the present 

legal climate is through individual representation. She sees the legal system as set up 

to privilege individual over collective challenges, which makes it impervious to 

broader changes:

When I think about just my area of law and that there aren’t good regulators 
out there to protect little old ladies from door-to-door salesman scamming 
them and from big banks scamming them. And there’s basically no regulation
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and our view is that the laws are actually designed to, for the lawyers to be the 
regulators... The only way we can do that is to sue them. So I think to some 
extent the only way to really effect change in our area of the law at this point 
is to sue. Otherwise, well, to sue and educate people, but, I guess they go 
hand and hand. But, you know, I don’t think, unless you could fully educate 
everybody you’d still need to sue people to enforce the laws... Well, we did 
get legislation passed in Northeast City and then the industry came in and got 
better legislation passed in State Capital that sucks. Or better legislation for 
them. So-1 mean the State, just like trying to get new laws passed seems like 
such a losing battle. So suing them is like the only way, or empowering 
people not to enter into loans.

The dangers involved in mounting systemic challenges have not entirely deterred

lawyers from impact work but it has given them pause, alerting them to think

carefully about strategic choices.

In discussing her experience with the predatory lending regulations, Marjorie

identified another source of pessimism about the value of law as a tool for social

change. She observed that the root of the problem is outside law and that law can only

go so far in accomplishing social change:

But on a deeper level, no, I mean this world needs education and 
humanitarianism and money (laughs). That’s how you’re going to empower 
people. Or, you know, I think a lot of the scams that happen in our area are 
based on prejudice. That like banks would not be able to scam white people 
the way they scam black people and that it’s just okay for them to do it 
because there’s this like really innate discrimination going on.

So long as attitudes that stem from a combination of greed and prejudice persist, the

law can only serve as a tool to help those individuals lucky enough to be able to

mount challenges against individual perpetrators.

Although at times there has been optimism that legal changes can bring about

changes in norms and attitudes, the depth and scope of those changes has often been

less than hoped for, as the examples of school and housing desegregation are

frequently used to illustrate. Law is not separate from society, and it is likely that
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many of the conditions that Marjorie suspects contribute to the problem of predatory

lending also influence legal institutions. If this is the case, the courts and the

legislature likely reflect the same societal attitudes as do the practices and institutions

that lawyers and clients challenge They are therefore unresponsive to advocacy for

systemic changes that might obviate the need for individual representation.

Joanne, a lawyer working in family advocacy, expressed pessimism about the

ability to sustain systemic change over time. Her pessimism was less a result of

changing political and historical tides than a general skepticism about systems

change. Her experiences in Family Court, notorious among Northeast City lawyers in

the public and private sector alike as a deeply troubled system for all involved, made

her doubtful o f the long-term effects of any systemic change:

I’ve been doing a lot of task forces here. And I’m at the point where I think 
that there’s nothing I can do to make global change (laughs) in this work 
because I see what I’ve done and I see that somebody else has done that 
before and it doesn’t make any difference.

As illustrated in this section, lawyers’ experiences lead them to be pessimistic about

the possibility o f systemic change, despite their expectations when they chose to enter

the legal profession. With some important exceptions, lawyers believe that at best

working systemically helps to stave off changes that detrimentally affect their clients

in a conservative political climate. They worry that at worst systemic work is

downright dangerous and wonder if the best tactic might not be to “lie low” and not

raise issues in forums that provide opportunities to further curtail their clients’ rights

and benefits. Even more optimistic lawyers like Marcia, who see themselves as

keeping the proverbial flame alive until the “pendulum swings back,” have moments

of severe self-doubt. Lawyers’ assessments of the unlikely possibility o f systemic
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change square with clients’ understanding of the system. I explore these in the next 

section.

WHAT CLIENTS THINK ABOUT SOCIAL JUSTICE 

In contrast to lawyers, clients rarely speak directly about notions of social 

change although many expressed dissatisfaction with government agencies or the 

legal system. Clients who did say that the system needed to be changed spoke 

generally. Explanations o f what needed changing were often diffuse and without any 

expectation that change would come or that they could instigate it. This was in part 

because they often did not have much knowledge of how things work and thus how 

they could be changed - although lawyers may not necessarily have greater success in 

figuring this out. Their experiences (in many ways like that of the lawyers) have also 

taught them not to expect social justice and to doubt their potential for bringing it 

about.

Denise, a client of the public housing unit who had successfully fought

eviction proceedings, complained that the public housing authority was not held

accountable for its poor treatment of clients:

It sucks. I really did, I really- the law sucks as far as public housing, dealing 
with [the Local Public Housing Authority,] Section 8. You know how they 
got that ran is, it’s like no care in the world, you know? And people take good 
time when you go down, you know for an appointment with the Housing 
Authority or Section 8... The whole system is very nasty. And that- 
somebody needs to be looking into how [LPHA] and Section 8 run their 
establishment and how they treat.. .their tenants, the clients, whatever we are 
to them. You know, come on! ‘Cause I mean it’s not right. It’s not right.
But, hey, the whole law needs to be changed, to tell you the truth.

Most complaints were characterized by clients’ sense that the agencies they 

worked with were unresponsive, disrespectful, discriminatory and/or provided them
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with erroneous information (or no information). Eloise was a client seeking

assistance to secure Social Security disability benefits for her grandson, Tarik. She

was discouraged by the attitude of the people working at the Social Security office.

Despite the desire to help her grandson, she was put off from seeking assistance,

“[T]they were so nasty. It was no fim down at that Social Security place. Um hm.

Some of them is nice, some of them just crappy, you know?”

Eloise lost her case. Marcia, her lawyer, believed that her claim was unfairly

denied and wanted to appeal, but Eloise was discouraged. Like many NELS clients,

Eloise was coping with numerous problems. She was raising several grandchildren

after two of her daughters died within a month of each other about ten years earlier.

Twelve-year-old Tarik’s severe behavioral problems made caring for him difficult

and magnified the difficulty o f caring for other family members. Eloise’s job at a

local mental health institution ended when the institution closed. She is past normal

retirement age. For Eloise, the difficulty of getting to the Social Security

Administration office was compounded by the logistical effort required to amass the

necessary documents from a number of sources. The emotional effort of facing

hostile or unhelpful claims officers felt Herculean. Once denied, Eloise was not sure

she was up to the task of appealing. She explained:

I’m just undecided whether to try it again or whether just to leave it go. Um, 
yeah, I got to go back through all that again... Yeah. So I don’t know I’m 
undecided...
Corey: So what does (the decision) make you feel about the Social Security 
Administration?
Uh (drawn out). Kind of rough. Kind of rough. Well, I guess everything is 
tight now, a lot of stuff have changed and it’s not easy to get these children 
and people on, you know, disability now. It’s kind of rough out here.
Nobody wants to give up nothing... That was the second time. So I said “Oh, 
well” (resigned, tired voice). I’ll wait, maybe I’ll build myself later on and try
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it again but I don’t think I’m ready to go back through all that hustle and 
bustle to get the papers.

Unlike Eloise, some clients were cynical, not resigned. They saw the

government in all its branches as a monolithic and self-serving “system.” Another

client of Marcia’s, Arlene, sought and received (in part) benefits for her disabled son.

Arlene’s son has severe behavioral problems and she did not understand why people

with behavioral problems are not eligible for the kind of assistance that would not

only benefit them but society. When asked about the Social Security Administration,

the agency she was applying to for disability benefits, Arlene complained:

It stinks, you know? It really stinks. And for my child to be disabled, then 
you wonder why these kids the way they is today and when they turn into 
adults become murderers and serial killers and all this other stuff. Then you 
all wonder why the parent tried to get help, but then you all didn’t want to 
help them at that time, you know what I mean? Taking away from them and 
this and that. It’s crazy, the system is crazy. The system is just all screwed 
up. The system is just for the system, for them. It’s just for the top dogs 
that’s up there in them courts. That’s up there in the White House. That’s up 
there doing- you know, it’s just, it’s they stuff. You know what I mean?
That’s how I feel, it’s they stuff. Because we got a lot of sick people that’s 
out here. A lot of sick people that you got on the street that these people that 
come to court and they go to Social Security, ask for help and deny these 
people!

Arlene’s assessment of why there is not enough assistance for parents who want to 

help was consistent with that of some other clients in this study who, like Arlene, put 

forth a diffuse idea of power elites (Mills, 1956). In this appraisal of the state, the 

government branches are run by and work in the interests of those who have power. 

There is no hope of getting meaningful relief from government because it is not set up 

to serve people in need but to protect the interests of those in power. In fact, theorists 

of American social welfare such as Piven and Cloward (1971) and Stone (1984) have 

asserted that most benefit programs are designed to encourage wage labor by creating
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and maintaining welfare programs that stigmatize their recipients and distribute

meager benefits under aversive conditions designed to discourage potential

applicants. As Hunt and Baumohl (2003, pp. 458-59) observe:

A welfare claim is not undertaken lightly. While programs vary in their 
administrative particulars, application processes are by design invasive and 
often protracted, particularly in the case of disability claims. The modest 
benefits to be won at such a cost reinforce the greater desirability of wage 
earning.

Clients also complained about lack of accountability. Irene, a client of the 

family advocacy unit, complained that the child welfare agency she was facing did 

not follow its own rules. The agency decided that the complaint against her was 

unfounded, but rather that return her child, went on to investigate other areas of her 

life.

[TJhey took him from me for nothing. Right? They found the case unguilty so 
that means return the child back home.... I don’t understand it. So, I just got 
on the point like I’m just like just fed up with them. I’m so tired of them... I 
think this case, I think they doing it for nothing. I think they don’t have no 
right to do- now I could see if they found me guilty, and I understand they got 
to protect other kids just in case something did happen in the house or, I 
understand that! That’s not what I’m saying. I’m saying that you all going to 
have to back up when a mom is doing what she’s supposed to be doing.

Irene, in trying to understand a system that seemed incomprehensible, drew the

conclusion that the child welfare agencies must have a financial incentive to hold

onto children under their auspices:

I heard that.. .they hold the child for so long, after a while they don’t get paid 
no more... So I’m thinking that they trying to draw out their money... And it 
sounds like it makes sense to me. ‘Cause if I was getting paid for holding a 
child for so long, that’s how I made my money, I’m going to hold them until I 
can’t get that money. ‘Till the state stops paying me that money and then I’ll 
either return them home or take them to the thing. So by me trying to hold 
him, I’m going to take the parent through this. They going to have to go to 
court, they going to go to parenting classes and then take up all their time. I 
know that’s what it is. ‘Cause they don’t have no other reason to take a child.
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While the conspiracy that Irene paints is one of the more extreme examples,

her claim is scarcely different than the accusation that service providers have little

incentive to declare that clients do not need their help or that the interventions they

provide are not required. This sets them in an adversarial relationship with clients,

even clients who have complied with their rules or whose investigations are

unfounded. Irene’s suspicions were compounded by the fact that although she

wanted to sue the agency for mental distress, her lawyer told her that they enjoyed

immunity (and that NELS doesn’t take those kind of cases, although she would refer

her to a private lawyer). From Irene’s perspective, the changing and unexpected

demands on her as a parent and her lack of recourse “teach” her that the agency is all-

powerful and that at best it can be navigated and placated (with the help o f her

lawyer), but certainly not changed in any way.

Others echoed Arlene’s and Irene’s assessment that government agencies

and/or the court system look out for themselves, or serve the interests of those in

power. For some this also translated into discrimination. Dara, a client of the

consumer unit, explained: “Sometimes it’s ‘just us,’ it’s not always justice.” When

asked what she meant by “just us,” Dara thought about it:

Um, let’s just say- all right, let’s just -  it could run along racial lines, it could 
run along lines like let’s just say people discriminate people because people, 
you know, because people are homosexuals and stuff like that.

And later:

Let’s just say Hispanics and blacks, right? Let’s say there’s a Hispanic or 
black and they both commit the same crime, well they probably get the same 
time. A white person could go and commit the same crime that they 
committed and get lesser time. Like they could get 25 or 30 and the white 
person would do the same crime and get five.
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While many accusations of discrimination centered on race, two clients (one white

and one African American) felt that they were treated unfairly because they were

women. A third client, Janet, experienced discrimination as a recovering drug addict.

A client o f the benefits unit receiving assistance for mental health disability, she

thought that this discrimination could not be successfully addressed, that it was

something that just “is.” She encounters it not only in the Social Security

Administration and the courts but in the medical establishment as well:

Being a drug addict even if you’re clean or not, tends to make things a little 
more difficult, I feel, on you. You tend to get like a name... It’s almost like 
you’re discriminated against.. .it’s a disease, just like cancer. And they don’t 
discriminate against someone who has cancer, but yet they would against 
someone who is, you know, is an addict or an alcoholic. So I don’t think 
that’s fair. I don’t know what could be done about that really, because I just 
think that’s something that is. I’ve found that, well not through my personal 
doctor, but I’ve found that when I’ve had to go into emergency rooms and you 
are discriminated against.

Even clients who engage in attempts at systemic change are skeptical of its 

value. Lilly is a client of the elder law project and a self-described activist. Despite 

her work on political campaigns and advocacy for the elderly, she too was cynical 

regarding any kind of systemic change, having seen others thwarted in their attempts 

to bring it about:

I think the whole system is who, what dollars and who dollars. And it’s not a 
happy thing. There are good ones. There are people that spin their wheels 
trying to do good. And I think a lot o f people get very upset and they even 
leave the system because they can’t do anything.

One client was not surprised to learn that the “system’s” attempts to thwart poor 

people extended to legal services. When I discussed funding cuts for legal services 

with Loma, she laughed. On reflection, she thought it perfectly logical that NELS 

had experienced funding cuts. If the government is structured to discourage those
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who would challenge it, it made sense to her that there would be attacks on legal 

services:

Well, you know, if the government keeps us from finding out ways to fight the 
government then they won’t have to put out as much money. I mean, you 
know, that’s a rational reason to cut them (laughs)! You know, these are the 
lawyers that are fighting to help the poor.

Although most clients thought that the legal system in its various 

manifestations was problematic and unresponsive to their needs and those of others 

like them, they were not entirely discouraged about achieving results for themselves. 

Many clients had already been helped or were somewhat optimistic that they would 

be helped. But this, they thought, was largely due to the fact that they had enlisted a 

competent lawyer. Most clients see the system as unresponsive in its institutional 

form- but do see the system as responsive to particular individuals: those who are 

represented by competent counsel. Elinor, a client of the consumer unit, was satisfied 

with her outcome.

If you have [Ben Silberman] on your side, you’re fine. If you’ve got [Dora 
Mercer] on your side, you’re fine. But the justice system, I would not take 
them on alone.. .And both of them, well [Dora] in the courtroom with me and 
[Ben] in the court with me for the bankruptcy, so I knew I was going to get a 
good deal. I had good lawyers.

Elinor does not say here that she received justice, but rather “a good deal.” This is 

not because she thought that her claim was unjust or because she was trying to cheat 

the system, but rather because she did not expect justice from the legal system. It is 

not a place to seek justice. Individuals can (sometimes) achieve just outcomes if they 

are competently represented, but they understand this not as a vindication of their 

substantive claims but rather a result of having a good lawyer.
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As we have seen, both lawyers and clients express great skepticism about the 

legal system and its potential as a source of social change or even minimal justice.

As Elinor’s perception illustrates, to the extent that the legal system is responsive to 

the claims of poor people, it is only because individuals and their lawyers are 

successful in making it work for them. Lawyers and clients concerned with social 

justice must reconcile working within a system they view as fundamentally capricious 

or unjust. The chief way in which they do this is by understanding the importance of 

the individual work they do, and by casting this work in a subversive, system- 

challenging light.

THE IMPORTANCE OF INDIVIDUAL WORK 

The examples above bring out a tension that has been discussed in progressive 

lawyering circles since at least as long as 1960s (Davis, 1993). Individual or 

incremental work is viewed as a means of alleviating immediate suffering and is 

sensitive to individual clients. But it has also been criticized as insufficient at best 

and dangerous at worst. It is insufficient because the limited resources available to 

the marginalized have never been, and probably never will be, enough to meet all the 

needs of poor clients. It is inefficient because it addresses only symptoms, so the 

problems recur not only for the client served, but for others. Individual work can be 

dangerous because it fails to mount challenges to the status quo- it works within 

systems rather than against them. By working within the system, the players need to 

acquiesce to the rules and the legal process (including the lawyer-client relationship), 

which reinforces existing relations of power. It also confers legitimacy on the
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system, even if that is not its intent. Pete explained the reason why he and Erica, a

client who participated in this study, often argue:

Because no matter what I’ve tried to demonstrate and what I’ve tried to do on 
her cases, she will still from time to time come to the conclusion that I’m 
on.. .the welfare office’s side. And she may be right in certain respects. And 
the respect in which she may be right is I’ve already boughten (sic) into a 
whole set of rules that I’m then operating under when I’m giving her advice 
where she’s much more interested in completely circumventing or subverting 
the rules... So I sometimes try to take a firm line around issues around fraud 
and non-reporting and stuff like that and people will view that as being, well, 
you’re just like them, then. Are you on my side or are you on their side? 
You’re telling me I got to report this income and I can’t live and you’re acting 
like them.

Systemic challenges, on the other hand, purport to be more efficient in the 

long run in that they address the needs of larger populations. They raise challenges to 

the premises and assumptions underlying the systems being contested and in that 

sense expressly censure those systems. Systemic work is also considered by some to 

be more glamorous and intellectually stimulating than individual work. On the other 

hand, it is criticized because it tends to be divorced from (and sometimes inimical to) 

the interests of the clients it intends to serve (Bell, 1976). It can also be at odds with 

values of empowerment, autonomy, dignity, and equality that are viewed by many as 

the moral and ideological foundations for social justice work. Systemic work 

generally centers on the lawyer as the central actor, strategist and decision-maker, 

relegating the actual client or imagined beneficiary to the status of a bystander at best 

and a mere vehicle for the case or issue at worst (McMunigal, 1996).

Some lawyers rejected a dichotomous view of social change work. Ben and 

Joanne, for example, challenged the notion that individual work is not systemic. Ben 

explained how his work with individuals on predatory lending affects the broader 

community. By fighting against these practices, he also fights the stripping of wealth
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from local poor communities, as most poor peoples’ capital (to the extent that they 

have any) is tied to their homes. In this way, he sees the preservation of individual 

home ownership to have a community economic effect that goes beyond individual 

beneficiaries of his practice. Individual work is symbolically important. Joanne 

works with families, usually mothers, who are involved in dependency cases with 

their children:

I guess one of the global, another global issue that we work on from an 
individual basis is just reminding people o f our clients’ constitutional rights. 
You know, just because they’re poor and minority doesn’t mean that they’re 
not allowed to raise a family the way they see fit, and reminding judges of 
that, and through advocacy at the hearing and also through appellate 
advocacy.

Courts are stages that lawyers and clients can use to assert their views and to expose 

and challenge dominant assumptions, in this case about the ability to parent and the 

right to raise children. It is also a venue to remind the court, the government, and 

society of their obligations to marginalized citizens.

As Ben and Joanne’s views suggest, even when there is a clear distinction 

between systemic and individual work, they can be viewed as complementary tactics, 

with individual work informing systemic work and vice versa. Ideally, this helps to 

combine the best of both and to remedy the pitfalls that each presents when employed 

singly. Despite the fact that all the lawyers interviewed focused on work with 

individual clients, all o f them devoted some time to systemic work although at 

varying levels and with varying degrees of optimism. NELS is an organization that 

allows lawyers the leeway to form this balance and this is a feature that has made it 

an attractive place to work. In an ideal situation, lawyers can link their individual 

work with their systemic work or that of others. Earlier we heard Marcia, a lawyer
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specializing in disability benefits for children, question whether she should have 

chosen the law as a tool due to courts and agencies being generally inhospitable to 

legal services challenges. Here, she reflects on the enormous impact systemic work 

has when it proves successful not only for leverage against the state but also for her 

morale:

So NELS is one of the few legal services that I know that has sort of the 
national
reputation that it can make- we can really make what we learn on the 
individual level have an impact... We had a lawsuit called [Plaintiff] that we 
won so it’s kind of, we have their attention. And so they listen to us.... I 
think it would be much more discouraging for me if I only did individual 
cases and didn’t have any connection with what was going on systemically... 
There’s a real difference. I mean there are lawyers here who just want to do 
that. Or just want to do legislative advocacy. ...and I think one of our 
luxuries so far is that we’ve been able to get funding so that people can really 
do what they do well. And want to do.

Unfortunately, social change proponents do not always have the luxury of 

striking what they would consider an ideal balance in their work. Put another way, 

they do not get to choose the historical, political or economic circumstances in which 

they make social change (Marx, 1852/1978; Mills, 1999) and thus are not always able 

to optimize their use of both strategies. While it is important to keep in mind the 

relative advantages and disadvantages of both approaches and to combine them when 

possible, choices also need to be understood as a result of the exigencies of practice.

As we have seen above, many clients and lawyers make choices based on 

what they have learned from their experiences. The balance between individual work 

and systems change work is a logical outgrowth of their experiences with government 

agencies in a particular social and historical context. Here, the insights of political 

learning theory are helpful. In examining the apparent political apathy of AFDC 

recipients, Joe Soss’ (1999) research with clients receiving public benefits
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underscored the importance of the lessons that clients learn from their encounters 

with government agencies, which are then globalized to other branches of 

government. When the agencies are perceived as unresponsive, hostile, capricious 

and resistant to change (very much the way NELS clients and many of NELS’ 

lawyers describe them) then individuals have a lower estimation of their ability to 

bring about change. They logically infer from their experiences that any efforts at 

systemic change are likely to be futile and are thus dissuaded from taking systemic 

action.

The sense of futility regarding systemic change does not necessarily carry 

over to the ability to navigate or “work” (even if they cannot change) a given 

bureaucracy. Perhaps surprisingly, clients’ assessment of their own ability to work 

the system is often heightened when they view systemic change as unattainable but 

have some success in getting what they want. This is an important survival 

mechanism; it is an expression of human resilience. As lawyers and clients know, 

there are few alternatives to working the system as best they can. Many do in fact 

work the system successfully, as did most of the clients in this study who enlisted the 

assistance of an attorney to gain leverage. Lawyers, too, feel that they are able to 

work the system for clients successfully even when government agencies seem all but 

impervious.
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LEGAL SERVICES LAWYERING:

PROGRESSIVE OR CONSERVING?

Most lawyers grappled with some sense of frustration over their inability to 

bring about systemic changes. The benefits they secure through legal processes can 

seem meager and inconsequential. Pete, a lawyer in the public benefits unit, was 

frustrated:

Particularly in the setting in which I work, welfare stuff, the law only 
guarantees the most minimal level o f safety net. So even if you’re looking at 
things in terms of what is social justice from an economic perspective or what 
is the minimum kind of financial stability that you think any person who lives 
in an affluent society should have. The best lawyers here, in my practice, 
welfare law, are not going to accomplish anything approximating that. You 
know, if I do a great job on trying to get somebody who’s being kicked off of 
welfare I’ve gotten them, let’s say a single mother and 2 kids, $403 a month to 
live on. That’s abhorrent. It’s a joke, it’s a farce... and we spend almost none 
of our time trying to advocate the grant level to be increased because we’ve 
decided it’s a complete dead end. I mean, we’re doing conservative work of 
trying to fight back even worse changes. So that’s kind of the dilemma and 
the irony in all this. It’s hard to figure out, well what am I doing, in terms of 
the broader vision?

Many lawyers, including Pete, coped with this frustration by keeping in mind 

that what are perhaps “farcical” incremental material changes wrought by the legal 

services encounter are nonetheless meaningful for their clients. This was echoed by 

all the clients in this study.

This is a far cry from acceptance of the status quo. Lesnick (1991) 

emphasizes how lawyers’ worldview or orientation, including their rejection of the 

status quo, informs their practice and how this influences their work with clients. A 

liberal perspective accepts the basic premises o f the legal (and economic) status quo
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and acknowledges the rules and roles it dictates (Lesnick, 1991, pp. 7-9).12 In

contrast, a radical perspective challenges prevailing legal, social and economic

structures (p. 9-11). While this distinction in orientation is not necessarily expressed

in public actions, we must be careful not to mistake liberal actions for “proof’ that

lawyers and clients accept the status quo. Lawyers and clients who challenge the

premises of the legal system are radical by definition, even if they choose to play by

its rules when they perceive that as the best (or only) available strategy. In a hostile

political and social environment, “realistic radicals” may adopt nominally liberal

practices, but this is only out of necessity. Lesnick describes what a radical

perspective tempered by “reality checks” might look like. He urges that we:

Struggle to overcome the dichotomy.. .between the liberal and radical 
perspectives, seeking to infuse the day-to-day choices of “liberal” practice 
with the insights suggested by a radical perspective. Such an effort tries to 
steer clear of two polar hazards: to avoid adopting -falling prey to, some 
would say -  the “nothing can change until everything changes” consciousness 
of a pure radical view, and to avoid succumbing (more than momentarily, at 
least) to the strong pull that the practice of law has toward regarding “radical” 
insights as just too counter-productive to hold on to. (1991, p. 11)

As we have seen, the client and her lawyer often share a radical orientation in

their characterization of the system as unfair and their desire that it be changed for the

client and all others. Loma’s medical problems have helped her understand how

insufficient medical assistance is for poor people who are ill, and she knows that her

lawyer, Steve, agrees with her assessment:

If you were faced with a terminal disease that somebody told you “we’re 
going to take your medical benefits,” how would you feel? How frightened

12It is important to note that Lesnick’s definition of the liberal perspective is informed by what 
Kaufman (1968) describes as a hollow liberalism, which has been exploited by conservative politicians 
and thinkers and is not truly grounded in the classic liberal perspective, which is “the belief that the 
ultimate aim of public policy is the protection and promotion of each person’s equal opportunity to 
develop his potentialities as fully as possible” (1968, p. 4); and a conviction of the necessity of 
“political democracy... to the realization of a good society (1968, p.5).
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would you be? Because that’s my lifeline. That’s all there is. There were no 
other services available to me. I wasn’t on Medicare yet. Now I’m on 
Medicare but that doesn’t pay for prescriptions until I ’m dialysis, and then I’m 
even sicker... Once I’m end-stage renal, Medicare covers all that... I’ll be 
half-dead by the time I am, but it doesn’t matter to the system that 
medications-1 kind of never understood what the older people used to talk 
about their health care. I never truly understood that issue until I was faced 
with it. And I feel like them. I feel like there’s not enough being done for 
those without medical benefits. And Steve sees it the same way I do, of 
course. And he has let me know that, I guess.

A liberal practice infused with a radical perspective calls for a strategic

assessment o f available resources coupled with compassionately informed assessment

of client needs and desires. This respects clients’ and lawyers’ choices of individual

over systemic remedies, even when problems are understood as structural or

systemic. While this orientation should not be confused with a liberal perspective

that not only uses but also accepts dominant norms and values, it can be hard to

imagine how this difference might play out in actual situations and what it means to

the participants. As we will see in the coming chapters, it is central to the way that

lawyers and clients interact in that it is informed by a respect for client autonomy and

dignity and a sense of equality and desire for collaboration.

Schram’s “radical incrementalism” (2000, pp. 178-182) stems from a view

similar to that expressed by Joanne, Marjorie, Dara and Irene in its pessimistic

assessment of the possibility o f far-reaching changes. It seems to accept the

impossibility of deep structural change and to recognize only the possibility of

fleeting incremental change. However, it is also based on a realistic assessment of the

pressing and immediate economic needs of the poor that can not wait for response

until fundamental changes are realized. To forgo available but imperfect avenues of

action would be to ignore people who experience need in pursuit of some imagined
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theoretical integrity. This would not serve integrity at all, but a theorizing devoid of 

ethics. Thus, we need a constructive framework for criticism that does not vilify or 

immobilize individuals willing and able to provide legal assistance.

The more radical piece o f radical incrementalism is its purposeful challenge to 

the system within which change is sought. Piven and Cloward’s crisis strategy, 

which served as the exemplar of Schram’s radical incrementalism, was intended not 

only to provoke an immediate crisis that would lead to incremental change, but to 

expose the inadequacies of the prevailing system. So, too, public interest lawyers 

working for social change seek to challenge the legal system by exposing the gap 

between substantive justice and procedural fairness. Such challenges are not only to 

the system in its relationship with public interest clients, but to the legal system as a 

whole in that its claim to legitimacy rests upon such ideas as equal justice and 

neutrality.

Both Lesnick and Schram theorize what participants in this study practice.

For caring individuals with a radical perspective, working within existing systems is

dangerous but necessary. This is not only a tactical consideration. More

fundamentally, it is ethical in it that recognizes the immediate needs of marginalized

populations that cannot (and should not) be ignored, even as social change seekers

work toward a more perfect system. This is the view of Steve, a lawyer in the public

benefits units specializing in Social Security Disability Insurance, who relishes

opportunities to snipe at the system:

My view of social justice in my job is getting as much as I can from a system 
which I think is fundamentally flawed. I think the welfare system’s terrible. 
Um, it may be more or less terrible than it was five or ten years ago, but it’s 
still fundamentally wrong. However, my clients have to live in it. And what I
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view my job, in terms of social justice, is getting the best or the least bad deal 
I can for my clients out of that system. Because I have concluded, and it’s 
probably a combination of (a) I don’t have the strength and skills to revamp 
the system and (b) I don’t think it’s happening. And the best that I can do is 
work to try and reform it at some level incrementally but realize, you know, 
give me break. And at the practical level work within its framework to 
manipulate it as best I can to get the most I can for my clients. That’s what I 
do.

Public interest lawyering can also give voice to individuals who would

otherwise not be heard. While such voice may be modified or compromised by the

legal process and the professional relationship, it can foster a greater sense of citizen

participation in the forums in which marginalized citizens are rarely heard (Minow,

1996). Most critical theorists share the belief that our actions as professionals and the

processes or encounters in which we engage have meaning and can be a source of

oppression or change (Lipsky, 1980; Sarat & Felstiner, 1995). In many respects,

then, to focus merely on the results or the outcome is mistaken, and misses much of

what goes on in the lawyer/client interaction.

Clients sense that lawyers are not judgmental of them or their plight; clients

and lawyers create shared narratives o f responsibility and injustice that legitimate

clients’ grievances and indict oppressive and unfair systems; and lawyers and clients

seek to make systemic change when and where it is possible. And the incremental

changes wrought in this process can be meaningful for clients, improving their lot

materially and validating their perspective, giving them a sense of vindication.

I feel like if this person gets a little more power on an individual level, you 
know, to me there’s social change in creating confidence for someone who 
has been living a very difficult.. .kind of life. So hopefully there is this 
perception that even someone with limited education, with limited money can 
go to (thumps on the desk) legal services, can get some help and get a problem 
resolved and that gives them connection, a feeling that their society is serving 

. them... I don’t know if there’s a lot of social change in [individual relief], 
except for a sense of, in the person that, yeah, you know, the government
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thought that, I mean this whatever it was, you know, the corporation- 
whatever- thought that they could just roll over this person and then the 
person got some legal assistance. (Liz, a lawyer in the unit serving elderly 
clients).

Even in the best of times, premises that valorize systemic change are 

questionable. Systemic challenges can be long in coming and may not be lasting 

even if they are successful (see Joanne’s assessment of her work on the family court 

task force quoted in this chapter). This should lead us to question what we mean by 

efficiency. Measured by whose standards? According to which timeline? For the 

client that wants a home today for her children who may be grown (if not dead and 

buried) when there is a constitutionally recognized right to housing, the most efficient 

tactic might be to persuade the housing authority that she should be eligible for public 

housing. These challenges apply with all the more force when, as we have seen 

above, the systemic work that would alter relations of power (for example between 

predatory lenders and their prey) is perceived as futile or even detrimental.

REFLECTIVE LAWYERING AS A SAFEGUARD OF RADICAL

PRACTICE

To serve as a vehicle for social change, radical legal work practiced by 

lawyers and clients within a liberal paradigm must be cognizant of the dangers 

inherent in using the “master’s tools” (Lorde, 1979/1984). This is at the heart of 

Lesnick’s definition of liberal work that is infused with a radical perspective. Schram 

takes this farther, and is perhaps more sanguine about the radical prospects of 

incrementalism. What he calls “radical incrementalism” is a strategy by which
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radical social change activists work within a given system, even when it considers the

system unjust or oppressive.

Radical incrementalism challenges the existing constraints on the 
politically possible, recognizing that the changes forthcoming will be 
in the form of concessions at best. Yet, such concessions can improve 
the lives of the oppressed and marginalized and create the conditions 
for further incremental challenges and improvements in the future. 
(Schram, 2002, p.51)

What distinguishes radical lawyers from liberal lawyers (and radical incrementalists 

from liberal) is not the form of their practice but their orientation. However, there is 

always the risk that working within the system will lead to cooptation or to becoming 

inured to alternative visions of more just systems. To maintain a radical practice 

while working within the system, social change activists must adopt an “attitude of 

critical consciousness” (Gil, 1998, p. 101) toward the potential and risk of their 

professional role and must work toward expanding the boundaries of the possible and 

challenging descriptive and normative presumptions.

Social change workers need to weigh the risks and benefits of any social 

change tool or strategy and assess its ability to get us closer to social justice. A 

critical theory that pays attention to practice highlights the importance of self- 

awareness in carrying out this task, whatever route we decide to take. Scholarship 

informed by ethics and grounded in lived realities must be concerned with how 

visions of social justice and tactics of social change are played out in the contingent 

realities of everyday lives. To ignore this is to risk further injustice, even if intentions 

are “good.” It is only when we interrogate ourselves and our methods, and attend to 

the details of the goals we strive for and the means we employ to achieve them, that 

we can engage in the ongoing process of working toward social justice.
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CHAPTER 4

DID SOMEONE SAY AUTONOMY?

Well, these guys are pretty heavy. And they work with each other. Like, i f  one 
doesn’t know, the other one is there to help. And these guys are- they’re heavy.
They ’re really heavy, educated guys. And they know exactly what they ’re doing. 
Corey: So i f  somebody’s going to be able to help you?
Right. That they know which way to do it the best fo r you and...they’ll lead you in the 
right direction. I f  they think that you ’re going up a blind alley they ’11 tell you to stop, 
that you ’re going the wrong way.
Valerie, a client of the consumer unit, on why who you know is important in general 
and when working with the legal system in particular

When we feel like we ’re empowering [clients]... and they end up making a decision 
that would be bad, we ultimately don’t want to see them in a bad result. But the 
thought [that] basically disempowering them and manipulating what their ultimate 
decision would be is somewhat sickening to us (laughs)... You know, and to some 
extent Ifeel like I  have really good intentions and you know I  feel like... I  really do 
have altruistic views and perhaps among the best that you could possibly have 
because we don’t have to deal with making money. We ’re just in a fortunate position 
that way. But at the same time it’s like, well i t ’s really supposed to be your decision. 
Marjorie, a lawyer in the consumer unit, on the tension created by taking autonomy 
seriously when she cares a great deal about the resulting decisions

Most theories of progressive lawyering regard decision-making as a tool to

maximize self-reliance and to empower clients. They assume clients to be competent

and entitled to make informed decisions. Progressive lawyers facilitate rather than

impede client autonomy. Indeed, autonomy often is seen as a component of respect

for clients. It is also an expression and affirmation of the belief that clients and

lawyers are equals, a form of resistance which seeks to challenge dominant notions of

the hierarchical relationship between lawyers and clients, particularly between poor

or otherwise marginalized clients and the lawyers who serve them (Lopez, 1992).

In his work on doctors and patients, Carl Schnieder (1998) provides a usefiil

framework for understanding client-professional views of autonomy. Schneider

distinguishes what he sees as two ends of the autonomy spectrum, “mandatory” and
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“optional” autonomy. Those subscribing to the mandatory autonomy extreme would 

assert that clients must make their own decisions and act in a manner that the 

professional considers autonomous, even if the client is reluctant or explicitly refuses 

to do so. As Simon (1991) points out in the lawyering context, this brand of 

autonomy is inherently contradictory, as it represents a paternalistic or “best interest” 

view that forces even reluctant clients (for their own good) to make decisions that 

they might not want to make. Further, a strict understanding of autonomy in the 

context of poverty lawyering raises a double standard that both lawyers and clients in 

this study noted: Should autonomy be used to deprive clients of the type of services 

they expect from a lawyer, services that no paying client would think twice about 

demanding (Minow, 2003)?

Those subscribing to the optional autonomy view recognize the inherent 

tensions between paternalism and autonomy in the mandatory view and so allow that 

patients or clients can choose not to act in a manner that the doctor or professional 

may consider autonomous. At the extreme end of this spectrum, optional autonomists 

would respect clients’ complete abdication of responsibility for decision-making, 

even when those decisions involve aspects o f clients’ lives that may not fall 

exclusively within the purview of the professional’s expertise. This view, too, is 

fraught with its own contradictions in that it would allow clients to shed entirely all 

aspects of autonomy in the name of autonomy. It also raises the concern that client 

agendas, values and decisions may be submerged or lost in relationships that reflect 

existing hierarchies, even if neither the lawyer nor the client is aware of all the ways
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in which their own socialization and status bears upon that relationship. Most

lawyers in this study, like Pete, fall between the extremes.

I don’t have the view that I would never advise a client as to what I think is 
best. I think poor people like rich people have a right to a lawyer’s opinion. 
And when people can afford to go out and get a lawyer, they ask the lawyer 
what do you think I should do and they ask a doctor what you think I should 
do. So they have a right not to decide, also. And uh, but you know I try to 
encourage people to make their own decisions. I just like pointing out the 
possible advantage and disadvantages of different options.

Most lawyers stake out a middle ground formed in response to the individual client

and the problem at hand. As with everything else, lawyer and client resource

constraints enter into this assessment. Vicki says that with problems that are likely to

recur, it makes sense for clients and lawyers to work together to enable clients to

learn to advocate for themselves to the extent possible.

The people who work here have such- have had experience with so many 
people who are going to face these issues again. You know, our clients, we 
have so many clients that come back for very similar issues. Or they have to 
do deal with... one agency in this case, and in the next case it’s going to be 
another agency but the processes are going to be very much the same... For 
them to be able to advocate for themselves is the best way for them to go 
about dealing with all of these issues.

Despite the role that resource allocation plays in thinking about autonomy, in 

my conversations with lawyers this was not their chief focus or concern. More 

troubling was how to reconcile the ideals of autonomy that permeate their 

understanding of the lawyer’s professional role and the empowerment goals of 

poverty lawyering with clients’ needs, desires and assessed competencies. Again, 

Vicki:

I think a lot of times what I’ll end up saying is, and I think again it’s that 
individual client assessment... I have a client right now who is having to run 
around and do all sorts of different things to get paid for something that 
should have just been given to her right up front. And she’s another one that I 
feel like I have, again a vested interest in because, really, she shouldn’t have
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to be doing that and sometimes like I think I could do it better because she’s 
just so tired and so frustrated.. .and that because I’m not personally involved 
and I don’t need the money as desperately as she needs it and I haven’t run 
around as much as she has that I feel like I can do it better. And so I think it 
just depends on the clients and so for some clients I will do it. And other 
clients I’ll say “you need to go do this.” And really it just depends on how 
much the client’s dealing with and how well you think they can, they can do 
it.

Most lawyers live with the necessity of making these kind of assessments in order to 

function on a daily basis and negotiate their working relationships with clients. 

However, most also informed me that they reflect on client autonomy and are often 

troubled by the understanding that their actions and words intentionally and 

unintentionally influence client decision-making. They question what that means for 

the larger values of respect for clients and of client empowerment.

The Values Underpinning Autonomy as an Ideal 

Issues of autonomy can be lost in the pressing crush of day-to-day 

interactions. However, when questioned about their legal practice, lawyers in this 

study seemed to be keenly aware of what some viewed as the “problem of 

autonomy,” even while they had trouble articulating the exact contours of this 

problem. Nor had most questioned what in fact they meant or understood when they 

talked about autonomy, and why precisely this was a value they held.

The mandatory and optional autonomy views are two ends of a spectrum, and 

Schneider’s empirical study, like this one, finds that most people’s beliefs are 

somewhere along the spectrum rather than at the extremes. In fact, it is in the less 

extreme cases where dilemmas present themselves. Extreme examples, such as gross 

legal incompetence, are relatively rare or caricatured and thus easily resolved whereas 

along the continuum there seem to be no fully satisfactory answers to the legitimate
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concerns illustrated by the mandatory and optional autonomists. More recent

discussions of client autonomy in the context of the lawyer-client relationship

recognize this continuum and the difficulty in resolving the autonomy problem (see

e.g. Mather, 2003; Minow, 2003; and Simon, 1991).

Schneider’s description of mandatory autonomy helps to illuminate the

dilemmas professionals face by looking at value bases underpinning the autonomy

ideal. Three of these underlying (and closely tied) values behind the valorization of

autonomy are relevant to this research. The first is the “prophylaxis argument”

(Schneider, 1998, p. 18), which states that the inherent power differences in the

lawyer-client relationship create a hierarchical framework that works against

autonomy. To guard against this, professionals must take a strong view of client

autonomy. These power differences are of course exacerbated when other social and

economic hierarchies, such as gender, race, class, education and/or disability combine

with the gap in knowledge and status between any lay person and a professional.

Progressive poverty lawyers are keenly aware of these power differentials, and take a

variety of steps to minimize their impact on the relationship. Pete’s criticism o f his

colleagues’ and his own tendency to let their expert knowledge influence the way

they treat clients was shared by other lawyers in this study.

I think that there is a large degree of thoughtlessness on the questions o f who 
is our constituency, who are our clients and what are we doing in order to be 
sure that we’re, that we know what they want. And that we’re in touch with 
them. And.. .1 guess there’s a strain of arrogance. That’s where talking to 
someone like [a lawyer in the consumer unit who did not participate in the 
study] would be good, because he epitomizes that.... I’m a big fan of his, but 
you know, he’s kind of one of those people you have to take the good with the 
bad. The bad is that the.. .arrogance about like- “I’ve been doing this work 
for 30 years, I know better than the poor person what works for a poor 
person.”
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Vicki, a recent law school graduate, also echoed other lawyers when she noted that

this dynamic is fed by client expectations.

We talked about a study in [my] professional responsibility [class] that says 
clients don’t want autonomy. They came to you because they don’t know 
what to do and they want you to give them some sort of advice and they want 
to follow that advice. I don’t know that that’s true, but I think that’s one side 
of it that maybe clients don’t want this autonomy that somebody’s forcing it 
upon them.

The necessity of the prophylaxis approach is underscored by the false

consciousness argument for autonomy (Schneider, 1998, p. 22), which asserts that

patients (or clients or students) are socially and culturally constructed not to be

autonomous, thus even when given the opportunity to make choices, they may not.

Further, they may not even realize that they are ceding anything to professionals. It is

only through prodding and cajoling that client consciousness will be raised and they

will learn to see and take on responsibility. Clients should, and in fact do, want

autonomy, they just may not know it or they may not trust their ability to make

decisions. It is part of the lawyers’ job to ensure that clients do make decisions even

if clients are reluctant to do so. Lawyers like Martin try to explain to clients that they

need to take responsibility for decisions that ultimately affect their lives in ways that

their lawyers cannot fully apprehend.

As a rule, if my client says, “What do I think you should do?” I respond back 
“You have to make this decision yourself.” Urn, and try to force them to 
make the decision. If they still won’t decide or if they ask my opinion after 
that I will give them my opinion but I once again try to stress that it’s 
ultimately their decision, I mean it’s their life. They’re the ones who are 
going to have to live with the consequences of the decision. I may not be 
happy about the options that I’m offering, but they really have to make that 
decision.
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The false consciousness argument, rooted in Marxist philosophy, helps to 

explain why so many clients (or patients or welfare beneficiaries) remain compliant in 

the face of degrading treatment and well-intentioned, paternalistic treatment that may 

run counter to their unknown or unacknowledged wishes or interests. Many clients 

come to legal services after experiencing interactions with government agencies and 

the broader society that “taught” them to be cooperative and to expect ill treatment or 

at best a lack of interest in their wishes (Soss, 1999). This socialization process is 

conducive neither to client exploration of their own interests nor to their development 

of tools to evaluate expert advice on the basis o f considerations relating to their own 

life, values and agenda.

False consciousness can also provide at least a partial explanation for the 

satisfaction that most clients experience in their encounters at NELS, despite not fully 

achieving their intended goals. In the last chapter, I argued that complacency and 

satisfaction were not necessarily viewed by lawyers, nor should they be viewed by 

outsiders, as measures of successful representation. Rather, they must also be 

viewed, at least in part, as measures of oppression and the suppression of 

expectations, which both engenders and is then facilitated by clients’ false 

consciousness. The strong view of autonomy requires that practitioners counter false 

consciousness even against the expressed wishes of their clients precisely because 

clients need to be led or forced out of the false consciousness that suppresses then- 

buried wishes and interests.

The last underpinning of autonomy that bears on this study is the moral 

argument (Schneider, 1998, p. 23), which is rooted in American Protestant moral
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philosophy. As human beings with the capacity to reason and make decisions, we

must act as agents in our lives. To push this responsibility onto professionals is an

abdication of that responsibility and a breach of moral obligation. This view respects

the dignity and abilities of clients. However, it takes that respect further, construing it

as giving rise to an obligation to take responsibility for decisions that affect one’s life.

Not only are human beings capable of being autonomous, but they must be so in order

to in order to be fully human.

While this argument was not voiced among the study participants, it is an

undercurrent in American society that enters into their relationships. It was reflected

less in the imperative directed at clients than lawyers’ discomfort with “taking over”

responsibility for what they viewed as decisions more properly made by their clients.

Their hesitancy comes both from the respect they accord their clients and their

reluctance to behave patemalistically even if the client explicitly wishes them to do

so. Lawyers’ reasoning about this discomfort is often couched in vague moral terms

not fully satisfied by the prophylaxis or false-consciousness explanations. Again,

Pete’s remarks display a critical thoughtfulness and insight.

Let’s take, for example, a client who comes in and makes it clear they don’t 
want [to problem solve]. Say I don’t- this happens all the time, I’ll say “did 
you call the case worker’s supervisor?” “No.” “Why?” “They never answer 
the phone. They never return my calls. That never works.” And I’ll 
say.. .you’re in the legal right and I can give you that advice, you know, 
you’re on the right track, your instinct was right, you’re being treated unfairly. 
The law’s on your side, you don’t need a lawyer though right now. Deal with 
this yourself and then call me if that doesn’t work. “I don’t want to do 
that.. .You’re a lawyer, you do that. That’s why I’m calling you.” I think it’s 
perfectly appropriate for me to say no. I’m not going to help you. And part of 
it, and a piece of it is, this time management thing.. .and that I don’t want to 
work on this thing.... But part of it is the empowerment thing and I’m not 
going to enable you to not have the experience. So it is paternalistic. I’m not 
going to enable not to have the experience of being able to solve your own
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problem and learning from it. Because I think that, I guess I can’t really 
frame it in a non-patemalistic way. So that’s just paternalistic and I ’m not 
sure that just because something’s paternalistic it’s wrong.

Why Do Lawyers Worry ?

Lawyers in this study were troubled by their ability to manipulate clients.

They seem to understand manipulation in the broad sense that Ellman (1987, p.777) 

employs the term, i.e. to include “even well-intentioned, or seemingly modest, 

interferences with client decision-making.” In the more obvious cases, lawyers cited 

structural factors inherent in their practices that made it hard for them to foster 

independent decision-making. Ben, one of the consumer lawyers, often engages in 

long-term cases against banking institutions. These cases can take years, but the 

action on them is sporadic and may only necessitate client contact every few months 

or less.

Settlement negotiations are, I find them to be somewhat difficult because it’s 
like you know you haven’t heard from me in two years and now we have a 
settlement proposal from the other side and they want to reduce the mortgage 
to this, and it’s like, generally, it’s like “well whatever you think is best.” 
“Well no, this has got to be your decision and why don’t you come on in and 
we’ll talk about it.” And a lot of it is me making, giving them my assessment 
of what I think is a good deal. But also, frankly, it’s, one of the sort of 
sometimes stated but more often unstated elements of the conversation is, “I 
got a hundred other clients, this is a really good solution, I think I’ve solved 
your problem. I really need you to say yes now because I need to move on to 
something else.”

When questioned further he is also clear that he would not recommend a resolution

that he did not feel was to the benefit of his client:

I mean, I’ve advised clients to say no plenty. That happens all the time. “I 
think we can do better than that. I mean I’m ethically obligated to pass this on 
to you but I’m asking for your authority to call him back and say go to hell, is 
that okay?” So that happens all the time.
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Ben here cites a problem that is characteristic of litigation of the kind he

handles, which does not involve ongoing client contact and thus does not foster

working relationships that may be typical o f other units at NELS. However, Ben also

notes the undercurrent of resource limitations of which he assumes clients are aware.

It is clear that the manipulation or pressure on clients that worries Ben is more subtle

in that he exerts it (even though he would prefer not to) in those cases where he feels

that his advice is both to the benefit of the client and the benefit of his caseload.

Ben’s knowledge of this potential for manipulation will often sway him to take the

prophylactic approach when clients attempt to abdicate responsibility:

I work for the client. And I say that. You know, “This is your case.” “Do 
whatever you think.” I say “No, I’m not going to do whatever I think because 
this is your case and you got to understand what the proposal is, you got to 
understand what my recommendation is and we got to make a decision, we 
can’t, you know this is your life. I’m not, I’m just- I’m your lawyer.”

Ben works hard to provide lawyerly advice while not abdicating what his professional 

obligation to help the client understand the settlement and make the decision. Ben 

wants clients to see him as their lawyer, but also to understand that he is just their 

lawyer. It is clear from the conversation cited above that this is not an easy balance to 

strike. Ben understands that he shapes clients’ decision-making not only in 

explaining the legal situation and giving his lawyerly advice, but also through the 

mutual understanding that he is a legal services lawyer with limited resources.

Lawyers also worry because they care about clients and can be deeply 

invested in the outcomes of cases. The empathy and sense of connection between 

lawyer and client that the face to face encounter generates (discussed in greater detail 

in Chapter 6) leads to a personal and comprehensive bond with clients. Even in the 

early stages of relationship formation, lawyers will respond to concerns that they flag
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even if clients have not expressly sought advice regarding these matters. Liz, who

works with the elderly, related:

People who get into this line of work I think naturally have an instinct as part, 
you know, someone might describe that as a social work instinct that, or a 
social work kind of orientation, that you know we want to solve problems, we 
want to make people’s lives better and sometimes I find myself as a client’s 
talking to me like already thinking about what could be done. But then I 
really try to say to the client, at the end o f the story, well what would you like 
me to do? And sometimes what they want me to do isn’t really like the full 
scope of what I think could be done. Or yeah, they realize that this is a 
problem, but that’s not the issue they want me to work on. Even though I 
think I could. And fix it!

Liz goes on to describe a situation in which this occurred, where she attempted to

convince a client to address a problem that she viewed as important and easily

resolvable in addition to the tax problem for which he sought her help. While she

referred the tax problem to another lawyer, she attempted to convince him to work

with her to address the other matter, and in fact followed up with the client again to

try to persuade him to let her handle it. It was clear from the detail and tone of her

description that she found this frustrating, although it was quite clear to her that the

choice was the client’s and not her own:

And I really didn’t think [the tax problem] was going to be that big an issue. I 
figured it was discrete, they could find someone to work with him on that.
This other thing was going to be able to put money in his pocket like within a 
couple months and -  [He djidn’t want to deal with it... I actually referred him 
to the other lawyer who followed up with him like a week later even and said 
you know “Okay, we’ve referred your case to these other lawyers to help you 
find someone to help with the tax issue. Now could we talk about this?” And 
he said “No. I really (laughs) want to get this other issue resolved.”

Here Liz cites her “social work orientation” as responsible for her trying to

convince clients to heed her advice. Because she cares, it is difficult for her to be

apathetic about the result of the client’s exercise of his autonomy, which will lead to
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his failure to take advantage of important resources for which she thinks he is 

eligible.

Vicki, a recent law school graduate who is still mulling over how her 

education relates to her evolving practice, explicitly questions the valorization of 

autonomy.

I just wonder whose idea it was it that client autonomy was so important. Not 
that I think it’s not, but I sometimes wonder if someone in academia is 
thinking like “Clients need to be autonomous and we need to give each person 
their individual autonomy and so this should be a tenet of um, you know, the 
kind of lawyering that we want to head towards?”

Her suspicion that these concerns originate in academia implies that they may be out

of touch with what she knows of her clients’ lives and desires, and she continues later

to question whether the way she has been taught to conceptualize autonomy in her

professional responsibility classes may in fact be too narrow or off the mark in some

way. Vicki was interested in what my conversations with other lawyers and with

clients might yield, and she wondered aloud:

Do we think that our clients are feeling autonomous when really they’re not 
[autonomous]? Because it’s something that we’ve decided, “Oh yeah, they’re 
fine.” Like I’m dealing with them on an individual basis and I’m giving them 
the choice to make decisions and so that’s autonomy. And so... when you 
talk to lawyers and they say... “Yes I think my clients feel some sort of 
autonomy in this lawyer-client relationship.” [it might be] just that we have 
the wrong idea of what that autonomy would be.

Lawyers like Vicki attempt to reconcile professional conceptions of autonomy with

what they have learned from practice. When the two clash, as they often do, they are

a source of tension for lawyers and a point of negotiation in the lawyer-client

relationship. Most lawyers bracket these questions, and instead resolve the tensions

ad hoc, usually by trying to understand in connection with the legal problems they

present what clients tell them about their particular needs, abilities and desires. The
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negotiation takes into account the legal structures and bureaucracies in which the 

lawyers and clients act, and the circumstances of clients’ lives.

Why Clients Seek Professional Help

While clients were reluctant to make decisions independently, they were less

likely than the lawyers to perceive their reliance on lawyers’ advice (rather than just

neutral information) as undermining their own decision-making power or as a form of

manipulation. This might be due to the fact that many clients were in situations

where their previous lack of knowledge and the difficulty in obtaining information

from government agencies led to the problems that brought them to NELS in the first

place. In the course of our interview, Marjorie, a lawyer in the consumer unit, tried to

give an example in response to my questions about how lawyers might help to

alleviate client stress in order to allow them to make more reasoned decisions.

I’m trying to think of situations where clients want to make a decision because 
it’s going to change something right now but in the long term it’s not the best 
thing for them. But when they come to us they’ve already done that (laughs). 
They already made the decision about getting into a loan that was a good thing 
at that time but in the long run it was a really bad decision.

Clients understand that lawyers can be a resource to help them make better

decisions not only about the legal issue that brought them to legal services, but in

other matters as well. In describing how she chose between options for handling her

housing situations, Virginia said she would solicit her lawyer Martin’s opinion before

making her decision:

I would ask him, how would he go about this? And he would tell me his 
point, but he would also tell me that you don’t have to do this. You can go by 
your mind, you know, but I- and I always use my mind - but I like to hear how 
you feel about it, so maybe I could make my decision right, but I don’t want to 
make the wrong decisions (laughs).
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Many clients, in fact, expressed strong beliefs that navigating the legal system

without a lawyer is not something they would attempt if given the choice, and they

viewed others who did do so as naive or foolish. Dara, who works for Northeast City

in community service, told me about paperwork she had recently received related to

her legal issue. I asked whether she had looked through it herself:

No! No. ‘Cause I knew I couldn’t understand, I knew I couldn’t understand 
none of that stuff, that’s why. If I know I know what to do - 1 do community 
service and social work. I don’t climb, I don’t fish... I just think that when 
you got certain stuff that you’re not clear about you get a professional to 
handle it so that is what I did.

When I asked whether she could handle it on her own after having been through the

process once with a lawyer, Dara responded firmly:

No. No, it’s no way because the deal is, is that there is some things that you 
need to be able to observe, and you need to know professionally what it is 
you’re looking for.
Corey: So it’s not something that lay people- 
No not at all. Not at all, not at all.
Corey: So is the language on the forms really complicated or it’s just 
technical, legal or-?
It’s the process. I mean, it’s a process that’s not a familiar process for most 
people. And it’s something that a professional should handle. There’s no way 
in this world I would go and file legal proceedings and not know what I’m 
doing.

Dara states explicitly what many other clients intimated, that lawyers have 

access to “the system” and know the ropes in a way that lay people do not. Clients 

perceive some (but not all) lawyers as better able to work this system. Not any 

lawyer can and will help, only lawyers who are both competent and care enough to 

use their expertise to go to bat for clients. When I asked her about justice, Martha 

illustrated the importance of having a good lawyer through the examples o f a friend 

and a nephew, who had both been involved with the criminal justice system. For her,
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what made the difference in these two cases was the quality o f the legal 

representation.

The law can work for you or against you. In [my friend’s case], it worked for 
him. I’ve seen the law against a person, too. If you get an incompetent 
lawyer, you’re in trouble. My nephew, he got picked up for, he was messing 
with drugs at the time. Now, they locked him up. They gave him a public 
defender....

Martha went on to relate that it was clear to her that the public defender was not

doing his job, and that she exhorted her sister to speak up and demand better

representation for her nephew. To do otherwise, in her opinion, was to court the risk

of having the law work against her nephew.

In that instance the law worked against him. Against him in the sense that he 
had, there’s no other way to put it, an incompetent lawyer. Or a person who 
just didn’t care. And [her nephew] didn’t speak up for hisself. It just rolled 
over him.

The incompetence of the lawyer, coupled with her sister’s and her nephew’s failure to 

speak out or attempt to seek better representation, led to what Martha viewed as an 

unjust outcome.

It is interesting to note that Martha also sees the component of caring as an

important feature of good representation. Noreen, too, emphasized the importance of

caring to the quality of representation in relating an incident where her lawyer,

Joanne, chastised her for talking abusively to a paralegal. Noreen explained that

while she was sorry that she had spoken angrily to the paralegal, she did so because

she was frustrated that Joanne would not be representing her at a meeting for her case.

I had an appointment at [the child welfare agency] and the paralegal could 
come and I think at that time, it seemed like things were going downhill, or I 
don’t know exactly what’s going on, I just felt that the paralegal couldn’t go 
in there, couldn’t go in there and fight for me like [Joanne] would. I just felt 
that it was different.... I was probably out of line, but I just felt the

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



[paralegal] -  not saying that she didn’t have as much passion, but.. .1 just felt 
like if it comes from Joanne it would just be different. I just thought it would 
be different.

When hearing this story, I assumed that Noreen thought “it would be different” 

because as a lawyer, Joanne would command more authority than the paralegal. 

However, when I put this question to her Noreen disagreed, explaining that her 

concern centered on her relationship with Joanne and Joanne’s feeling about her and 

the case.

I think it was (pause) I think it’s actually because (pause) [Joanne] believed 
me. I’m not saying that the other lady didn’t believe me. But I just felt that, 
I’m not saying that she doesn’t take all her cases personally but I think she 
acts like - 1 got the impression that [Joanne] took it, the case very personally 
and -  she was genuine and I just felt that [Joanne] could get across more than 
[the paralegal] could.

In seeking competent and caring representation, clients do not abdicate responsibility 

for decision-making, but take charge of their situations and attempt to marshal 

resources as best they can. Martha’s criticism of her sister as well as Noreens’s 

insistence upon representation by Joanne at the risk of engendering bad feelings with 

the paralegal and Joanne’s short-term displeasure are similar to stories told by other 

clients. They indicate that clients believe it is a person’s obligation to seek the best 

assistance she can, and not wait for justice to find her. This is the exercise of 

autonomy and initiative that makes sense to clients. If theorists cannot account for 

such client understandings o f autonomy, their theories of autonomy need revision.

Clients like Virginia, Dara, Martha and Noreen view reliance on lawyers’ 

advice and assistance (even beyond what a progressive lawyer might find 

comfortable) not as abdication of agency but as increasing their options and their 

leverage in and against the legal system and the other bureaucracies with which they
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must deal- even if their autonomy is not maximized in the immediate context of 

representation. Discussing and sometimes even handing a certain set of problems 

over to an attorney is a strategy that helps them make better decisions.

Folding this understanding into the existing concept of autonomy in the 

client/professional context would necessitate a broader or different understanding of 

autonomy. This would be a contextualized appreciation that takes into account 

clients’ lives and not just the particular issue that brings them to seek legal assistance. 

In this view, the relationship with the lawyer is one part of a larger whole, and its 

value must be assessed in that context. This may be easier for clients to understand 

than it is for lawyers, for whom the lawyer/client relationship is generally their only 

window into the lives of clients.

Knowledge, Power and Navigating the Legal System 

Even seemingly independent clients can be hampered by limited knowledge of 

the legal system. Knowledge is a prerequisite to informed decision-making and, as 

discussed above, both lawyers and clients perceive lawyers as professional 

interpreters of the law. Some of the lawyers in this study noted that their specialty 

involved particularly complex navigation of the legal issues or relevant bureaucracy, 

thus impeding extensive client input into the handling of their cases. One consumer 

lawyer claimed that lawyers as a professional group tend to mystify the legal process 

but that he himself was uncomfortable when clients thought that he would “do the 

magic.” At the same time he found that many clients neither understood nor wanted 

to know the detailed explanations of the legal or financial minutiae that made up
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much of his work. Although all of the clients I interviewed said they understood their

lawyers, many did not seem to know or care about the legal arguments or even

necessarily what stage their case had reached. Understandably, most clients were

more interested in the bottom line or the outcome of their case: Will I get my children

back? Will I be reinstated for public housing? Will my disability make me eligible

for Social Security benefits?

Lawyers spoke of attempting to communicate with clients in language that is

clear and understandable. Several kept their clients abreast via written documents

even if they spoke to them on the phone or in person. They did so for the client to

have a record, but also specifically so that clients could review the information as

often as they liked and would have time to think about it, discuss it with family and

friends, and formulate questions. They tried to explain simply without “dumbing

down.” Several lawyers told me that when clients did not understand the legal

situation, they believed the fault was with themselves and their inability to

communicate rather than with the client’s inability to grasp the problem. Martha said

of communication with her lawyer, Martin:

He didn’t use legal language that I didn’t understand.... He explained it in 
such a way that anybody could understand. No, it was no big technical things 
that needed to be explained, you know. And if it was, he didn’t put it to me 
that way. He put it to me in such a way that I thoroughly understood it even 
when he wrote the letters.... It’s not a whole bunch of “whereas” and you got 
to break down words and whatever.

Like Martha, most clients thought that their lawyers explained things clearly and to 

their satisfaction, often decoding incomprehensible documents that came to them 

from a variety of government agencies.
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In many cases, it is not the lawyers at NELS who are “responsible” for the

legal smoke and mirrors, but the agencies that refuse to explain, mislead, or make

things difficult. Virginia, also a client o f Martin’s, described a notice she received in

her ongoing battles with a public housing authority:

[W]hen I don’t understand I say right away “I don’t understand that can you 
explain that a little better to me.” So he [her lawyer] really explains it pretty 
good. He explains things where I can understand. ‘Cause a matter of fact, I 
had got this paper, you know? And housing, instead of writing my paper out- 
that’s what really made me go to them [NELS].... They was trying to put me 
out and I didn’t understand the reason because the way they’d written it only a 
lawyer could understand it. And it was a mess. I couldn’t understand none of 
this stuff.... I was like “what is this? What is they done?” I know it got to 
be something but I don’t understand this stuff. I took it in.... “Yeah, they 
was trying to get you.” They tried to ... put so much stuff in there that I 
couldn’t understand.

As noted in earlier chapters, many clients find that agencies will not listen to them,

even when they are armed with information provided by their lawyers. Carolyn, a

client of the dependency unit, asked her lawyer, Suzanne, to accompany her to every

conference regarding her child, including school meetings. When I asked if that

made a difference in the way she was perceived, Carolyn responded:

Definitely, yeah! Because people take you more seriously. Because when 
you’re by yourself, you’re just a parent. When you’re a parent with a lawyer, 
they listen (laughs) a little bit more, so. That’s definitely a plus.

Even when NELS lawyers and clients work together to empower clients with

knowledge, there still may be little that they can do to change the systems for their

clients, much less other beneficiaries who do not enlist their help. In fact, some

clients like Leslie understood that the systems were so unresponsive and impervious

to change that even their lawyers had trouble getting through.

I really don’t see how any individual can deal with these people by 
themselves.... And they wouldn’t even call Liz back sometimes. And they 
would change people in midstream so you wouldn’t know who to call. And

95

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



so you wouldn’t know who to call. And so [Liz] would just keep calling and 
she would write letters and make sure she had copies o f the letters that she had 
sent. They’re very difficult to deal with.

Systems issues such as these have ramifications for social change on a broader

scale. Lawyers did try to effect changes to clarify documents and improve agency

encounters for a broader group than their immediate clients. In fact, nearly all the

lawyers described some project in which they attempted to produce and widely

distribute informational pamphlets or conduct trainings with service providers and lay

people. Some also described successful attempts to change agency guidelines so that

they would be more straightforward. Liz, an attorney who works with the elderly,

explained how she helped formulate substantive criteria for state regulations and then

developed a brochure to explain them to potential recipients:

[TJhere is a federal law that requires that states try to reimburse themselves 
for the care that they’ve paid for in the nursing home.... The state is required 
to try to collect after that person’s death, from any remaining assets. So this 
policy ... has been misinterpreted for a very long time. And there’s a lot of 
bad information sort o f out on the street.... We get clients to come in and say 
to us... the person who did the assessment said that my dad’s going to lose his 
home, even though I’ve been living in this home and caring for him for the 
last five years.
There are exceptions to this estate recovery policy.. .there are ways that 
people can transfer their homes. If they do it far enough in advance it doesn’t 
have any ill effect, that’s the kind of information that really is important to get 
out to people in advance. And in fact, I wrote a brochure.. .once we produced 
that brochure people were saying- social workers and hospital staffs and 
families were saying, “Wow this is great, no one ever explained it to us.” And 
the state had this brochure [before that] that was like you know “all your 
property belongs to the state after you die (laugh)!”

Liz went on to explain how her work on clarifying the brochure for service providers

and recipients also involved substantive changes in the way the law was interpreted

and implemented:

When I first came here there weren’t any state regulations about how this 
policy would be implemented and there is a commission.... I’ve been on that
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workgroup now for several years.... While the people who are administering 
the program now may have good hearts, there’s not a lot o f guidance for 
people on the street to know about how they’re going to be handling this 
process, what the exceptions are.... The state didn’t have any published 
criteria [sic]. And then we found out that there was an internal unpublished 
criteria- but they still make exceptions even in addition to that one set of 
criteria. So regulations were finally published.... Coincidentally, the brochure 
that we developed here actually became the model for a brochure.. .being 
distributed statewide.

However, such projects are usually specific and in many ways seem to be a 

drop in the proverbial bucket. While I do not mean to belittle the importance of the 

changes for those affected, most clients I interviewed still had difficulty accessing 

and understanding documents and complying with procedures. In fact, nearly all 

clients mentioned misinformation, lack of information, or incompetence on the part of 

various agencies or complained that written documents they received were 

unintelligible, incorrect, or not sent in a timely enough way to allow them to comply 

with instructions.

Some clients also report being dissuaded from working with lawyers. Ruth 

had initially contacted a child welfare agency for assistance when she discovered that 

her children were being abused by her brother. When she later found herself in a 

confrontational situation with the agency, she attempted to resolve the problem on her 

own and was frustrated because she felt that the agency was hostile and refused to 

consider her perspective and the needs o f her children. At the time, she had been 

working with Kendra, a lawyer at an advocacy agency for homeless people. Initially, 

Ruth only met with Kendra because she was required to do so, but they developed a 

good working relationship. Ruth turned to Kendra in desperation when she 

encountered difficulties with the child welfare agency, and Kendra referred her to
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Joanne who specialized in child welfare cases. The child welfare workers then tried

to dissuade her from working with a lawyer:

I just needed help at the time, I couldn’t afford to get an attorney that would 
cost money. And so I tried, you know, I just asked Kendra for her assistance 
in that ‘cause I needed somebody bad.
Corey: So you had tried to talk to the social workers before you got help from 
an attorney?
Yeah. See my children w[ere] away from me- and they just treating me like, 
you know, “screw her.” And they just didn’t care. So Joanne stepped in and 
they tried to make it a big thing about me hiring Joanne in the first place. That 
I didn’t need her; that they’re just there to help me and I’ll play an important 
role. And they was just feeding line and everything like I was stupid ‘cause I 
was homeless at the time. So she helped me a lot, she really did. ‘Cause if it 
was not for her I wouldn’t have my children back.

Ruth fought for legal representation by standing up to the social workers who

tried to deter her from working with a lawyer. It is hard to see this as the action of a

client who is apathetic to or paralyzed by her situation. In the child welfare context,

any confrontation with child welfare workers is likely to result in “Mom” being

labeled as “uncooperative,” a label that can carry severe implications for the outcome

of the case. Many mothers are understandably intimidated and afraid to risk

involving a lawyer for fear of retribution (Sinden, 1999). It can take great courage

and resourceftilness to find and work with a lawyer in this situation, hardly a

reflection of dependency, passivity, or lack of responsibility. Amy Sinden, a

practicing attorney and critic of informality in child welfare proceedings, argues that

legal representation in such a context does not necessarily impinge on client

autonomy but may give weight and legitimacy to the client’s position that agencies or

courts might not accord to the unrepresented.

[Wjhile proponents of informality insist that representation by an attorney 
disempowers participants by disabling them from speaking in their own voice 
and on their own behalf, I suspect that having an attorney speak on one’s 
behalf can also be experienced as empowering, giving a parent a sense that
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she does not stand alone, that her position has legitimacy, and that it 
commands attention and respect from the judge. (Sinden, 1999, p. 390)

While in an ideal world clients would not need lawyers to be heard or to legitimate 

their positions, clients in this study bear witness that such is not the case. Having a 

lawyer gives them leverage and an ability to navigate the legal system more 

effectively. It is hard, then, to view obtaining and relying upon legal representation 

as abdication of autonomy, even though there is certainly loss of control and the 

danger of manipulation of which attorneys and clients must not lose sight.

Situating Legal Representation within the Lives of Clients

Maximizing client knowledge is further complicated by the fact that many of

them are coping with simultaneous difficulties. Lawyers are keenly aware of this.

Steve, a lawyer who handles Social Security disability claims, noted that although the

legal work he did was the most pressing issue for him, such was not the case for many

clients. For this reason, he rarely asked clients to perform various tasks on their own

but rather preferred to do them himself:

[’Cjause that way I know it gets done. And I don’t mean that in a blame sense. 
‘Cause there’s lots of, sometimes it’s that there’s blame, but most o f the time 
it’s like, yeah, of course it doesn’t get done because there’s six million other 
things going on in the client’s life, and why should this be the most important 
thing? It’s the most important thing to my relationship with the client 
because I’m not helping them with their eviction and their homelessness and 
their- all o f that stuff. That’s not, you know, so for me this is very important, 
but for some of my clients it’s not critical and so when you’re in crisis only 
that gets done which absolutely has to get done.

Clients prioritize activities for the same reasons that lawyers do: resource constraints.

If a client can shift the burden of one problem to the lawyer, this frees her up to cope

with other problems. Although this is a logical allocation of resources in the context
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of clients’ circumstances, it fits uncomfortably with ideal notions of their autonomy

in relations with lawyers.

Many clients also come to NELS in states of extreme stress that make it

difficult to process information. All the clients I interviewed (or their family

members) experienced a combination of problems (e.g. physical disabilities,

homelessness, or mental illness). In addition, many described palpable physical

symptoms of stress such as chest pains, difficulty sleeping, headaches, and crying that

led them to seek assistance from NELS. Denise, who sought reinstatement of

eligibility for public housing, described nearly a year and a half o f moving from one

temporary situation to another throughout Northeast City with her teenage daughter

while trying to keep her job (and her fiimiture).

It was so sad. It was sad. A lot of times I was just like, I just broke down and 
cried, we (she and her daughter) both cried together and I kept telling her you 
know, things going to be okay.... (Sighs) Oh, it’s stress, it’s really stress.

When I asked Martha why she sought assistance from NELS, she replied:

I was hoping they’d get these people off my back.... I was really up against a 
wall because I was paying an awful lot of rent considering my income....
And when I went over there to try to help those people see that it was 
something wrong with the amount of rent I was paying and my income, they 
told me that they couldn’t change anything.... My daughter is a schizophrenic 
and my son is autistic and they’re adults. So I have to stay home with them, I 
can’t work. So, it was like, you’re between a rock and a hard place. And 
these people had me with nightmares, and they weren’t going to do anything, 
“We just want our money.”

Clients seek lawyers to help them deal with discrete problems in order to 

relieve stress and to free them up to deal with other aspects of their lives. They 

enlisted professional help for legal problems to increase their life choices and 

minimize harms to which they and their families were exposed. By marshalling
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resources, clients like Cecilia enhance their sense of autonomy by feeling more in

control of situations that had previously felt overwhelming and baffling:

I guess without legal service, getting Ben...I wouldn’t be sitting here. So I’m 
really grateful for that. That was like a load of pressure - you can’t imagine -  
off of me. I couldn’t deal with anything else until, you know, until that 
assurance. Life’s still going on, that was the biggest weight on me, you know? 
I needed a lawyer, somebody to represent me or to speak for me.

The Retainer Model

When we examine the assumptions o f a narrow view of autonomy, it is clear

that we hold poor clients to a higher standard than we do paying clients. Further, the

morality argument which holds that autonomy is an expression of our full humanity

belies the notion that poor clients should be subject to stricter autonomy standards

than wealthy clients.

Perhaps the most blatant contrast between our attitudes toward paying versus

non-paying clients comes out in the “retainer model,” whereby lawyers are available

to clients for consultation on an ongoing basis. Both lawyers and clients viewed

ongoing “lawyerly advice” as a luxury that paying clients demand. Maryann joked

that she felt comfortable talking with her lawyer about any problem that arose and

that their relationship is reminiscent of the relationship that the rich people she sees

on television have with their lawyers:

It’s like he’s a family lawyer or something. A family friend/lawyer.
Like.. .what I see on tv or something, that’s what type of person he is... [like 
on] some kind of legal show or something, and this family has this lawyer, 
like that they’re totally like coming to their gatherings, and they’re friends as 
well as professional.

When I asked Maryann how she made decisions about her benefits, she marveled at 

her good fortune in being able to call her lawyer:
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I always call Pete and ask him. ‘Cause if I’m not clear about what I’m going 
to do, I do! I just like call him right away. You know, like, if I feel as though 
I come up to a situation where I think that I have to choose and I don’t know if 
I’m going to make the right choice or something, I’ll definitely call him. I 
mean, that’s real. It’s real. ‘Cause sometimes it, it’s like, damn, this is like 
kind of too good to be true!

In our follow-up interview I asked Pete about this type of ongoing relationship

and he was more ambivalent. On the one hand, unlike some lawyers at NELS he is

not a proponent of what he called the “retainer model” of legal services. He thinks

that it is a practical impossibility given resource constraints. Even more important, he

suspects that it promotes client dependence. Pete had applied for another job (and has

since left NELS) and he wondered how the clients who have grown accustomed to

calling him for advice will fare if he leaves. He also worries that Maryann and other

clients use him as a first resource before solving problems that he believes they could

handle on their own. As an example, he mentioned Bette, who turned to him for help

finding an apartment:

She went to family court and the court ordered that she could take all the 
possessions from his [her husband’s] property, anything she wants in there she 
can take, whether it’s hers or his. But she had to move within, I forget what it 
was, I think it was 30 days. It was a very short period of time. And she called 
me up that night, stressed out. “I really need your help, can you go on line 
and try to do some apartment searches for me.” And I told her, ”No, I can’t do 
that. Go to the library.” And I actually did a couple of searches and said 
here’s some good websites. And part of it was I’m not doing that for her, but 
part of it was also, you know, I’m trying to fight her instinct o f having to turn 
to someone from the outside to help her get through this because she’s capable 
of doing it.
In this case, Pete presents a counterpoint to his example of a suicidal client 

whom he relieved of all responsibility. Failing to provide extra-lawyerly assistance in 

the case o f a suicidal client is clearly different than refusing to help Bette, whom he 

views as savvy and capable, look for an apartment. The difference in these two cases
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stems from the differences in these two clients and the difficulties each of them face.

Pete’s suicidal client was overburdened and not up to confronting the complexity or

hostility. Pete sensed that a phone call to the government agency was one more

burden too many. It is of clients like these, and all others whose situations fall closer

to this end of the spectrum, that Martha Minow speaks when she cautions that self-

reliance should not be our chief criterion of autonomy:

[S]elf-help, even when supported through expert assistance, should not 
become the driving vision behind lawyering for people at the margins. Most 
poor people have to negotiate for themselves daily, maneuvering through 
social and economic frameworks where they are systematically 
disadvantaged. Sometimes, the best way to honor the dignity of 
disempowered persons is not to expect them to advocate for themselves, but 
instead to ensure their representation by the toughest, most high-powered 
lawyer available -  just as a wealthy corporate client can expect (2003, p. 155).

Most clients have areas of capacity and incapacity, making it even more 

difficult to categorize clearly any degree of need. This means that when clients and 

lawyers formulate the terms of their relationship and the scope o f assistance, they 

must assess and negotiate whether the client can and should handle the problem(s) on 

her own. This negotiation will be complex, and the factors to be assessed will include 

the client’s circumstances and her ability to communicate them, the nature of the 

problem (including whether the client and lawyer understand it to be a legal problem), 

and the lawyer’s caseload and priorities. This is where the similarity between the 

“rich persons’ retainer model” and legal services break down. In a world of limited 

resources legal services there are fewer attorneys available to represent potential
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clients, thus putting a fine point on the necessity to create a hierarchy o f needs that

legal services lawyers and theorists commonly refer to as “triage.”13

Poverty lawyers will inevitably encounter more potential poor persons than 
they have the resources, time, and money to serve. That scarcity is a fact of 
life for all public interest practice and will remain so for the realistic future. 
The result is triage... (Tremblay, 1999, p. 2475).

Triage considerations bear on autonomy not just in situations where clients

want legal advice regarding matters that lawyers feel that they can and should handle

on their own, but also in cases where clients ask their lawyers to act in ways that their

lawyers deem unwise. Most lawyers had confronted situations in which they believed

that their client was making a bad decision, although nearly all o f them said that they

felt obligated to comply with their client’s decision. Martin, a lawyer in the public

housing unit, described how he handles such situations.

[I]f the client has clearly said that’s what they want to do then that’s what’s 
done. I mean, you have to respect the client’s wishes.... If I feel extremely 
strongly that the client is making a decision that’s going to have significant 
harm to them, I tell the client “this is your decision to make; it’s not the one 
that I would make.” I would explain why I would make a different decision. I 
would tell, make it clear to the client that regardless of the client’s decision 
that I will respect that wish, and I would probably put it in writing, that I’m 
advising you to do this, however if you choose to do something else that’s 
what I’m going to do.

Martin went on to explain that although he bases his advice on his experience, not

only is it clear to him that the client must make the decision because it impacts her

life, but also because he knows that his predictions may not be borne out.

13 The term “triage” is defined as “the sorting of and allocation of treatment to patients and especially 
battle and disaster victims according to a system of priorities designed to maximize the number of 
survivors;” or “broadly: the assigning of priority order to projects on the basis of where funds and 
resources can be best used or are most needed.” (Meriam-Webster’s Collegiate Dictionary, 
Encyclopedia Britannica 2004 CD-Rom version). Lawyers and theorists find what they call triage 
troubling and debates about whether to engage in it and how to order priorities are highly contentious 
(see for example the exchange between Tremblay, 1999 and Dunlap, 1999).
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I have on occasion had clients tell me that they want to do something that I 
think is totally foolish, in terms of their case. It still has merit but it is just not 
the best way to go. And quite frankly, we took that option and they did just 
fine. Now it didn’t turn out quite the way one would expect, but that was their 
decision and they made it. And it worked, so I can’t say that just because I 
recommend something, even recommend something strongly, that’s there’s a 
hundred percent guarantee that what I suggest is going to come to pass.

While Martin expressed his desire to enhance client decision making, he clearly felt

that it was his duty as a lawyer to inform clients when he “felt strongly” that they

were making a poor decision. However, this was tempered by his example of the

client who rejected his advice and fared well nevertheless. Nearly all lawyers, like

Lucie White in her example of Mrs. G.’s Sunday shoes (1990), had an example like

Martin’s. These are cautionary tales lawyers tell to exhort themselves and sometimes

others not only to encourage clients’ decision making but also to reassure themselves

in cases where they do so with more than a little trepidation about the results.

Marjorie provided an example of when a client’s desires in the course of

representation brought on more than feelings of trepidation. Unlike the example

provided by Martin or Lucie White, this was not a matter of strategy informed by a

lawyer’s imperfect ability to predict an outcome. In Marjorie’s example, she viewed

the legal claim which the client asked her to present as flat out wrong and rooted in a

complete misperception of the law. Marjorie was concerned because she felt the

client disbelieved and mistrusted her. She was also concerned that putting forth a

clearly erroneous position would be a waste of time which, if dedicated to this case,

would necessarily mean that it was not devoted to other clients. Marjorie also

considered her own reputation and that of NELS before the court. Still, Marjorie was

unsure what to do. She did not want to discontinue representation and vacillated

about whether she could put forth the client’s argument.
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I’ve already opened the case. I’ve entered my appearance on it. Do I try to 
get out of representing her because there’s no way I’m going to do it, like I’m 
wasting my time going to a judge on this case? You know, it’s so clearly 
they’re in the wrong and she has to pay the mortgage back. I mean, there are 
other things we can do, but as far as whether she’s legally obligated, she is. 
Corey: So you can’t even start with a negotiation on that point?
No. I mean she’s just wrong. But, you know, she really wants her day in 
court and it’s well- do I, you, do I represent her for her day in court even 
though it’s completely wrong and do I put a lot of time and energy into a 
losing case? Probably not. If it means that I’m not going to take another case.

Marjorie is clearly tom here by her desire and training to act according to the client’s

wishes and her understanding of herself as a legal services lawyer who must spread

her resources as equitably as possible among too many clients. Marjorie’s

compelling commitment to autonomy and agency is apparent in the fact that she

remains troubled by this relatively extreme case, one that would seem easily resolved

given the mix o f factors we have examined in this chapter.

Limitations of the Professional Relationship

Lawyers’ professional responsibility to engage in zealous representation

(American Bar Association, 1969; American Bar Association, 1990) and the

adversarial system exacerbate the tension between client autonomy and the

achievement of desired outcomes. Steve displayed perhaps the most zealous attitude,

declaring unabashedly that he does not let concerns of client autonomy get in the way

of desired outcomes. For example, he told me that he warns clients that if he thinks it

might bode well for their mental disability claims, he might induce them to cry at a

hearing, even if they might not want that. When I asked him whether he’d ever had a

client ask him to withdraw a case, he responded:

I typically won’t let clients do that. I make it very difficult for clients to 
withdraw their cases. If I have a client that I believe is disabled and the client
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says I don’t want to pursue this anymore, unless they really, really give me no 
choice, I’m not going to let them drop a case.
Corey: So how do you do that?
I ignore it initially. I then, I really push and push and push and say well you 
know you have to do that in writing. And then (noise) most of the time by the 
time I get to the hearing they’re fine and they’ll do the hearing. Totally 
paternalistic. It doesn’t happen a lot. This is not a common occurrence. I 
mean, one client says, “I don’t want to go to the hearing.” I say, “You have to 
go to the hearing.” Now, of course she doesn’t have to go the hearing, but I 
don’t tell her that.... So they go. Which is somewhat disingenuous, ‘cause 
they don’t have to go to the hearing, they could just not show up. But I’m not 
going to tell them that. We had one client (laughs) who’s very, very mentally 
ill [and] we finally got her to apply. She signed all the releases. She comes 
back a week later and says I want to take them back. And we said, “Oh you 
can’t.” Of course she can! She can go down to Social Security, but we don’t 
tell her that!

Although Steve uses this story to highlight his somewhat cavalier attitude toward 

autonomy within the lawyer/client relationship, it is clear from this and later 

discussions that for him this type of strong-arming only happens within certain 

parameters. These are cases in which the client initiated representation. Most of the 

examples of this type that he gave are of clients suffering from mental illness to a 

degree that made him question their competence. Further, they are all cases in which 

the client articulated the initial and overarching goal of obtaining benefits, which 

Steve explained to me as an “all-or-nothing” prospect. Thus the decisions that he 

manipulates from his clients are all within the framework of this goal, and often 

revolve around his assessment of the best legal strategy. What differs markedly about 

his presentation of the issue from that of other lawyers, though, is his apparent lack of 

concern for the effect that the process has on the client and her sense of 

empowerment or autonomy.

It is also clear that Steve’s paternalism does not extend beyond legal strategy. 

Personal choices, including how to use money that a client may get from an action
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that he pursues on her behalf, are unambiguously decisions that are the client’s alone.

Fond of dramatic examples, Steve illustrates this point with one of his first cases as a

lawyer, which he describes as “a cautionary tale that [he] tries to keep in mind.”

Now, I killed my first client. I think about that one. A woman, an alcoholic, 
got a big check. At that time they weren’t giving representative payees to 
alcoholics on Social Security. That was fifteen years ago. And whereas before 
my representation she couldn’t drink enough to kill herself on the monthly 
check that she got, when she got $10,000 in back pay14 within six months she 
drank herself to death. A bit harsh. I mean that was a- you know, could I 
have done something in retrospect? Probably. I could have sort have been all 
over her about doing something else with the money. I didn’t think anything 
of it.

Although poor choices by clients trouble him and he tries to persuade a client to act

differently, he will not manipulate clients or take actions on their behalf. Asked what

he might do now with a client like his first one, he said “I would have a discussion

with the client, and if the client- but ultimately I would probably do nothing.”

For Steve, it is clear in most cases which decisions are strategic legal

decisions that justify his manipulation of a client. Other lawyers who are even more

troubled about personal autonomy gave examples where it was clear to them that they

should not even offer the client advice. While they may provide information about

the ramifications of client choices, they refuse to take responsibility for decisions that

are ultimately personal ones, even if clients request advice in these matters. Pete

provided one of these examples.

I had a case recently in which somebody had to figure out what to do with the 
welfare office related to who the father was of her child. And she was a 
prostitute and she was living with one of the possible fathers who said he was 
the father. She started the relationship with him shortly after the child was 
conceived. And then she stopped prostituting. You know, it was a dilemma,

I4“Back pay” refers to retroactive Social Security benefit payments. See Hunt and Baumohl (2003, 
particularly pp. 474-477) for a discussion of “dangerous cash” as it relates to payment of retroactive 
benefits to beneficiaries of the Social Security drug addiction and alcoholism program.
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so whether she wanted to pursue a welfare action or just give up on the thing 
because the costs of pursuing it might be that he might learn that he might not 
be the father and I’m not going to make that decision as to what she should do 
about that- that’s too fundamental.

In Joanne’s family advocacy work, these lines are less clearly drawn because legal

issues are inseparable from intimate personal and family issues and because the

representation is generally both long-term and intensive.

Does it worry me that we’re going along fine and then suddenly my client’s 
using drugs obviously and screwing up her case? Yeah, that upsets me a lot. 
And then I have to sit down and say- well drugs are a different issue but when 
a client, say, is not visiting [her child or children], I have to sit down and say, 
“She’s making that choice.” I have done all I can to figure out why she’s not 
visiting. Does she not have tokens? Does she not know how to get there? 
Does she not know when the visits are? If I fixed all those problems or 
assessed them all, made sure they’re not problems, and she’s still not visiting- 
I mean, you know.

Joanne has to remind herself that some choices are the client’s alone, even if they 

affect the outcomes of the case. If she has determined that there are no strategic or 

legal issues to address, then she must recognize the client’s choice, painful as that 

might be.

In response to my probing to understand the source of tension surrounding

issues o f autonomy, Marjorie shared the following insight.

I think because...the tension is that, like I really take seriously that this is your 
case and you make the decisions. And ideally, you know, our view and 
probably typically the view of NELS attorneys or at least public interest 
attorneys certainly beyond that is that you want to empower clients to help 
themselves. So theoretically we should be able to empower clients by giving 
them all the knowledge and spending time educating them about why a certain 
thing is good or bad and then they’re going to make these decisions that we 
would make. And when we feel like we’re empowering them or trying to like 
give them the knowledge that they need and they end up making a decision 
that would be bad, we ultimately don’t want to see them in a bad result. But 
the thought of then basically disempowering them and manipulating what 
their ultimate decision would be is something sickening to us (laughs).
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Marjorie is aware of the contradictions posed for her by the value of autonomy and

self-determination and her desire to see clients “better off.” When she feels as though

her clients make “good” decisions, there is no conflict; autonomy and her desire to

see the client better off are served. However, when clients’ decisions result in bad

outcomes vis-a-vis their own declared goals, she is faced with a dilemma that derives

from her status as a professional who views herself as charged with helping clients

make “better decisions.”

While lawyers’ perceived notions of client best interest can sometimes

complicate their understanding of client autonomy, lawyers have less trouble walling

off the interests of other parties. I asked Suzanne whether she was ever concerned

that successfully helping a client regain custody of her child may hurt the child. She

told me that while others often asked her about this and seemed troubled by it, it was

not of major concern to her.

When I’m talking to people about my work.. .once you tell them that you, you 
know legal services lawyer, they think that’s good (laughs). Um, “what do 
you do?’ “You work in dependency court?’ And then, once you explain that 
you’re representing parents but not children, usually people are always asking 
like “Well, you know, what do you do if you don’t think the parent’s capable 
of having the child?” And there’s, there’s always the public defender answer 
of like “you know, that’s not my role in the system. The system’s set up to 
give everyone a voice. You know, the children have plenty of voices. It’s not 
my role to judge a parent. That’s what [the child welfare agency] is doing, 
that’s what the judge is doing. You know, my role is to represent the parent 
and try to get for them what they want.” I think the system probably still does 
err on the side of too much caution.... I think it’s much more likely that kids, 
that parental rights are terminated rather than not terminated to the detriment 
of the children and the families. You know, and the system’s so loaded 
against them that, you know, like I can’t imagine that I’m a good enough 
lawyer to be able to sort of like sneak something by (laughs).

Even when clients are able to fully comprehend their situation and articulate 

goals and desired strategies, lawyers may not be able to assist them in carrying them
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out due to institutional and professional constraints.15 Pete, who works closely with a

welfare rights group, felt that such constraints hampered his choices and his ability to

represent the group:

[A]n institutional constraint is we get funding. Our hinders do not fund us to 
disrupt the Olympics. They fund us to help people on welfare who are getting 
their benefits cut off by the welfare system.... And we have much fewer 
institutional constraints than all those other legal services organizations that 
have congressional restrictions that are imposed upon them. Which they can’t 
do some of the very things that Lucie White and Gerry Lopez say they must 
do. They can’t do organizing, they can’t do administrative advocacy, so that’s 
sort of institutional constraints.

Pete felt that his inability to represent his organizational client as that client saw fit

was a source of tension between him and the client and led the client to question his

commitment. It underscored that he was an outsider whose assistance and choices are

circumscribed by his professional and institutional identity.

As Polikofif (1996) notes, the lawyer’s professional role is a double-edged

sword. In order to provide the very legal assistance through NELS that Pete’s client

deemed of critical importance, such as representing a group member in a benefit

hearing, Pete must refuse to engage in other types of representation and political

activities desired by that same client. These might jeopardize his effectiveness as a

lawyer. Although he considers himself committed to his clients, he nevertheless feels

compelled to maintain a certain professional distance to be effective in the ways that

his profession allows.

lsNELS does not receive any federal funding. Thus, individuals and the program as a whole are less 
constrained in their choice of representation tactics than many other legal services programs. It is 
likely that this institutional constraint did not come up in my study to the extent that it would in a study 
of federally funded organizations.

I l l
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Autonomy Redefined 

William Simon characterizes the notion of client empowerment as “liberation 

from lawyers as much as obtaining leverage on the outside world” (1994, p. 1099).

As clients in this study testify, these can sometimes be incompatible goals. While 

autonomy is important, it needs to be understood differently if we are to employ it in 

a way that is relevant to the lawyer/client relationship in a legal service setting.

MacKenzie and Stoljar (2000) have promoted the term “relational autonomy” 

to serve as an umbrella for a diverse collection of feminist critiques of autonomy.

The concept o f relational autonomy seeks to retain the values at the base of autonomy 

that can be sources of power for marginalized groups such as agency, self- 

determination, and respect. However, it seeks to place these values in context and to 

recognize that human beings are by nature social beings, dependent upon one another 

to varying degrees. It is not a sign of weakness or abdication of responsibility (or 

autonomy, for that matter) to rely on others to make better choices and to help us 

through difficult times. Indeed, the marshalling of resources, including professional 

advice, is an exercise of agency and self-determination that further enables clients to 

retain or regain control of their lives in difficult circumstances.

Lawyers and clients sketch the parameters of their relationships through a 

negotiated process that takes into account a variety of considerations. This includes 

the client’s stress level, capabilities, desires and current life circumstances. It also 

includes the agency with which the client is dealing, the client’s experiences with that 

agency, the degree of receptivity that can be expected, and the complexity of the legal 

problem. Unfortunately, such negotiation is framed by the lawyer’s workload and the
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needs and desires of current and imagined future clients. These factors may not be 

made explicit, although as we have seen in the examples cited above, traces of them 

are available for exploration by lawyers, clients and others whose ears are attuned. 

Negotiations continue throughout the life o f the legal issue and the relationship 

between the lawyer and client, which may continue over several years and over a 

number of legal and other problems.

MacKenzie and Stoljar 2000) emphasize that while we should not adopt a 

blind or atomized version of autonomy, we must not give up on autonomy as a 

concept that informs progressive legal work. Much as the prophylactic argument 

suggests that we must not lose sight o f legitimate autonomy concerns in the practical 

details and substantive balancing suggested in this analysis, a revised notion of 

autonomy that makes this balancing act explicit would call for us to continue to be 

troubled, hence thoughtful, and to encourage client autonomy in ways that makes 

sense to clients and lawyers acting together in context. Lawyers must pay careful 

attention to autonomy concerns and discuss these concerns with clients even while 

they might, and I would argue should, be willing to balance the autonomy ideal with 

one of compassion and concern, as well as respect for the client’s wishes and 

appreciation of the full context of a client’s often complicated and stressful life. A 

revised notion of autonomy will also lead to a revised notion of how lawyers and 

clients work together within the legal services context which I examine in the next 

chapter through an exploration of the theme of collaboration.
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CHAPTER 5

COLLABORATION

The lawyers can’t get out there and do it by themselves. They need help. I ’m a 
helper.
Valerie, a client in the consumer advocacy unit.

You do what you can.... And I ’ve certainly had my share o f cases where the client 
just didn’t follow through in a way that was going to make it happen. But sometimes 
it works. And I  think you got to give people a chance to do that. And maybe I ’m 
being foolish about it but i f  you kind o f give the client some consistent communication 
about how the system works, like making sure that they understand what they’re 
supposed to do, even i f  they fa il this time, maybe they 7/ learn fo r  the next time. 
Martin, a lawyer in the public housing unit

The previous chapter focused on the value of client autonomy. This chapter 

examines a technique of lawyering that has been called “collaborative lawyering,” 

which is in many ways closely tied to notions of autonomy. Collaborative lawyering 

models portray lawyers and clients as “co-eminent problem solvers” (Lopez, 1992). 

This term is rooted in a belief that both lawyers and clients can and should contribute 

knowledge and skills to the relationship, and that clients should make decisions and 

take actions. In this chapter, I briefly examine the basis for collaborative lawyering 

and advocate adoption of an expansive definition of collaboration. Relying on that 

definition, I then explore collaborative work from the perspectives of clients and 

lawyers. Last, I discuss a number of ways in which lawyers and clients collaborate 

that have gone largely un-noticed in the literature, at least as examples of 

collaboration.
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EXALTING COLLABORATION

Progressive lawyering proponents advocate collaboration based upon its value 

and efficacy. Value-based rationales for collaboration stem from the notion that 

clients and lawyers are equals. Collaborative practices seek to mitigate the 

hierarchical aspects of the professional relationship. Although lawyers may have 

formal training and greater access, clients are experts on their own lives and possess 

knowledge and problem-solving skills that are at least as important as attorney 

expertise to the “success” of the lawyering relationship. Collaborative lawyering has 

also been justified on more instrumental grounds. Engaging clients as much as 

possible in the representation provides clients with opportunities to learn from the 

process and develop tools to advocate for themselves and/or others, perhaps obviating 

the need for a lawyer in the future. This is a particularly compelling advantage when 

resources are scarce and clients cannot be assured of future legal assistance.

Collaborative lawyering models assume that clients desire participation in the 

legal process. But is this really what clients want? And if not, as discussed in 

Chapter 4, there may be good reason for lawyers to honor client wishes despite their 

own notions of ideal practice. Many clients do not express a desire to understand the 

legal process or achieve future self-sufficiency but instead seek to share one of the 

many burdens they bear. They seek lawyers as professionals who can resolve 

problems through the use of professional tools and as providers of information who 

“know the ropes.” This is often lost on progressive lawyering proponents. As 

Southworth (1993) points out in a critique of Lopez’ rebellious lawyering, the call for
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greater client involvement in the legal process too often undervalues the contributions

of legal expertise.

[I]n defining his prescription for rebellious lawyering, Lopez offers an 
excessively pessimistic assessment of the range and value of the skills that 
lawyers can provide. His alternative vision of lawyering imagines a relatively 
minor role for lawyers’ specialized knowledge and skills. He urges lawyers to 
downplay their legal expertise and involve clients in lawyering work. But he 
does not adequately discuss circumstances in which clients might rationally 
prefer, and perhaps even benefit from, a stricter division of responsibilities, (p. 
215)

Clients are less inclined to downplay lawyers’ roles, and many clients rationally and 

prudently perceive such skills and experience as necessary to successfully navigate 

the legal system or relevant bureaucracies. Further, clients are more obviously and 

directly dependent upon lawyers than vice versa, particularly if the problems for 

which they seek assistance are immediate crises and if they have no other means of 

assistance.

Piomelli (2000) argues that critics o f collaborative lawyering scholarship have 

not paid careful attention to differences among scholars. Further, Piomelli claims that 

critics have attacked caricatures rather than trying to think about the rationales and 

values at the base of collaborative lawyering theories, which he sees as exemplified in 

the work of Lucie White, Gerald Lopez and Anthony Alfieri. This, he contends, is a 

consequence of insufficient attention to the work of practitioners and leaves much of 

the discussion of practice in the rarefied world of the academy. Collaborative 

lawyering theories can be fairly appraised only when they are examined together with 

knowledge gleaned from lawyers and clients engaged in practice. The work of 

theorists such as White, Lopez or Alfieri should be viewed as useful formulations to 

be engaged by practitioners and clients.
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If we are to understand collaborative lawyering in practice, we need to see it

in an expansive form that includes not just a narrow definition of "legal" work, but

the lawyer/client relationship in its entirety, as understood by lawyers and clients.

Piomelli (2000) offers a definition based upon aspects of different collaborative

lawyering theories:

At the theoretical level, these new visions share, to differing degrees and 
levels o f sophistication, an understanding of the predominant lawyering 
activity.... They view lawyering as fundamentally a process of persuasive 
storytelling, in which the depiction or "re-presentation" of clients is central to 
obtaining desired responses from others. Framing who clients and other 
actors are, and what happened or is happening to them, is central to 
persuasion, and thus lawyering. For reasons o f politics, ethics, and efficacy, 
these scholars believe that lawyers should encourage clients and their lay (i.e., 
non-lawyer) allies to participate actively in this framing (p. 439).

Consistent with the variety o f collaborative practices found in this study, such a

definition is compatible with an understanding that clients and lawyers have distinct

roles, different areas of expertise, and many different opportunities for navigating

different kinds of collaboration. It does not dictate that lawyers and clients take equal

parts in handling the issue for which the client seeks assistance, nor does it imply that

all clients collaborate to the same extent and in the same ways. Contributions may

vary according to the legal issue, individual and organizational constraints on clients

and lawyers, and the resources available to each, including time, money, expertise,

and level o f competency. Piomelli’s definition invites investigation into the ways

lawyers and clients negotiate the actual situations in which clients and lawyers find

themselves. While no theory can possibly account for all situations, theory can offer

a way of thinking about the encounters and choices, provided it is open to the

concerns and realities o f the clients and lawyers engaged.

117

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



DOES COLLABORATION ENHANCE THE LEGAL PROCESS?

Lawyers’ decisions about how much to involve clients and in what aspects of

representation were often framed as a cost/benefit analysis within the context of time

constraints. Investing the time to educate some clients would necessarily mean

serving fewer clients. One factor lawyers weigh in determining how much to involve

clients is the perceived efficacy of involving them, both for the case at hand and for

future encounters with government bureaucracies. Steve, a benefits lawyer

specializing in Social Security Disability Insurance, said the process of determining

and proving disability status was very complicated and thus he tended not to involve

the client in those details. Moreoever, these encounters are not likely to recur. Once

a client’s disability status is established, it is not likely to be revisited nor is this

process, in Steve’s eyes, similar to any other process the client might encounter.

Therefore he saw little point to having the client understand the process so as to be

able to negotiate it at a later time on his or her own.

Pete, who valued collaboration highly, found it inefficient and thus a luxury

that was simply too resource-intensive:

[W]e have a ton of work to do. I mean, it’s absurd. And how few of us there 
are relative to the nature of the problem and we set up all these artificial ways 
to safeguard us from clients like having nine hours of intake a week. But still, 
even with that, the time- the workload is unbelievable. And then that creates 
this problem of having to cut comers basically and not do educational or 
empowering work. There’s a strain of the collaborative lawyering stuff that I 
think theorizes that it could be more efficient to do collaborative lawyering 
because you’re garnering the strengths and the skills and abilities of the client 
also, who then are going to do work on their case. I don’t believe that that’s 
usually true. I think from my experience it’s usually less efficient. There has 
to be a certain level o f collaboration ‘cause there’s certain things that the 
client has to provide to you, but in most cases it’s more efficient to just 
assume all the responsibilities and do it yourself.
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Lawyers did see an important and productive venue for collaborative work in

practical problem-solving, such as obtaining documents or strategizing about the

practical contingencies that would facilitate or impede decisions or settlements.

Martin found that his clients possessed information and resources that he did not, and

that this information often was crucial to the success of their cases. Martin illustrated

his point with a public housing eviction case:

I like to talk to my clients about what I perceive to be the weakness in your 
case, because frequently they can problem-solve on how to resolve that 
weakness much better than I can. A good example was we had a client who is 
wheelchair-bound. He lives in a subsidized Section 8 unit, he’d been there for 
a long time but the place wasn’t being kept clean. And most judges would say 
to that particular person you got to figure out a way to get somebody in to 
clean your unit.... So I talked to him about that. I said, listen, you know, if 
you can find somebody to clean your unit on a regular basis, and they’re 
willing to come into court and say that they’re going to do it, then I think you 
can succeed. Well, he went out and found somebody. I was not aware of any 
service that I could get for him to do that, but he did it. So the kind o f talking 
to your clients about the weaknesses in the cases helps move things along.

Marcia echoed this sentiment. She represents children applying for disability

benefits, and her clients’ ability to consider themselves experts on the manifestations

of their problems can often “make or break” a case. Thus she views her practice,

particularly before administrative judges, as highly collaborative. It is her job to

make the client feel at ease and understand what will happen at a hearing. This

allows the client to do the work of telling her story, which is usually the crux of the

case.

I know the judges pretty well by now so I tell [clients] as much as I know. 
“This judge is really pleasant, but you know that doesn’t mean you don’t have 
to describe in detail what the problems are”... “This judge is an old white 
man and he doesn’t hear well” and - 1 mean, I’ll just give them as much 
information as I can and also help them relax.... Because, you know,
“You’re really just going to be describing what you know because it’s what 
happens in your household and out on your sidewalk so you’re the expert on 
that and you’re going to do a fine job.... You are really the person who
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knows this and you know I’m going to provide you with an opportunity to 
really explain it to the judge.”

Marcia has found that by explaining the legal requirements to her clients they will be

able to figure out what “stories” will help advance the case productively. Clients are

the experts in the sense that only they have access to the stockpile o f stories and

experiences that make up their fives and the understanding of what the experiences

mean. Marcia thinks that outcomes are better when she can establish an open-ended

and collaborative rather than directive orientation to the representation.

If your client is kind of in tandem with you rather than you’re sort o f telling 
the client what to do, they’re going to be a whole lot better witness and so I 
definitely say, “This is what we’re trying to prove. Now what stories (laughs) 
do you have so that we can prove it?” See, it’s actually pretty simple - 1 mean 
my legal standard - so maybe it’s easier for me in that regard.

Note that one reason Marcia thinks that she can engage in such collaboration with 

clients is in part because the legal issues involved are rather simple and easily 

communicated. This position is starkly different from Steve’s, although they both 

work within the parameters of the Social Security disability regulations, and both of 

them deal with the full range of physical and mental disabilities that can be hard to 

prove. In fact, Marcia’s work with children has the added complication. Young 

children cannot always describe and understand their illness and many adolescents 

who are embarrassed to talk about their problems. This indicates that whether or not a 

particular legal issue is amenable to client collaboration may depend more on 

lawyers’ assessment of clients’ capability than on the legal complexity in a particular 

field.

Joanne provided a detailed example o f the kind o f collaboration that Marcia 

described. In response to a question about what she has learned from her clients, she
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discussed a client whom she views as a model parent, and described how this client

actually won the case for herself.

[The child welfare agency] said she chose her boyfriend over her daughter and 
got a restraining [order] and threw her daughter in care. And the thing that my 
client did that actually would make me a better parent and which I use as an 
example to help my clients be better parents is she went with her daughter in 
the car to the foster home. Then she said- it was a Friday- “You’re going to 
spend a weekend with a friend of Mommy’s, okay? Mommy has something 
else to do. And I need you to stay here and be a good girl and be taken care 
of.” Walked her into the house, saw a fish tank, got her involved in the fish 
tank and left. When she told that story she brought the judge to tears. I mean 
he was like “(loud- in a voice of decree) Child’s going home! Today! 
Immediately!” You know it was just so clear that despite Mom’s own trauma, 
despite whatever it is that [the child welfare agency] said she was doing or 
saying, she was putting her daughter’s feelings first... I had never really 
thought about, to that point, using my client as their own best advocate. It was 
always me explaining my client up to that point. And allowing her to explain 
herself, and to be who she was, and for the people to see the parent that she 
was, was really good.

Joanne does qualify this, noting this strategy can be “kind of risky, ‘cause a lot of

times Mom’s not something that impresses the hell out o f the child advocate.” Steve

also notes that relying on clients can be tricky. He explained that this was one of the

more difficult aspects o f working with Janet, a client whom he referred for this study.

Although she appeared capable and agreed to handle some aspects of procuring

paperwork, she often did not “come through.”

Corey: You had mentioned.. .Janet Palma was a harder client.
Oh yeah.
Corey: So what about her.. .what aspects o f it were harder?
She lost paperwork. Repeatedly. She consistently overestimated what she 
could do. And it took me a while to figure out that just because she said she 
could do something it doesn’t mean she could.

Steve found this more difficult than working with clients who from the outset said 

that they could or would not take on tasks. In those cases he did not rely on the
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clients to come through but rather knew from the beginning that either he would have 

to take on certain tasks or assume they would not be done.

Lawyers and clients must work together to negotiate the form and scope of 

collaborative practice in a way that works for the client, for the lawyer and for the 

goals of representation. Steve described working with a very capable client whom he 

described admiringly as “uppity” so that she could attend a welfare sanction hearing 

unrepresented.

The woman.. .has two big chips on her shoulder. Probably rightfully, but you 
know, they get in the way of getting things done... Bottom line is she was 
being threatened with a welfare sanction which is basically we’re going to cut 
you all off for 60 days, the whole family. And we have to go in and have a 
meeting with them about what to do about this. And we concluded that 
because the person she was actually going to meet with was fairly decent it 
was better if I didn’t go, ‘cause sometimes having a lawyer there just sort of 
ratchets it up. But I had this long counseling session with her about how what 
she needed to go in there and without -again I was very clear to make it, I’m 
not asking you say anything that’s immoral or wrong, but you want to go in 
there and be nice. And so we had this whole long sort of thing about how she 
could go in and what she could say.

Steve and his client made this into something of a game, and Steve relished working 

with a client whom he saw as unusually sophisticated, noting “it was great fun.” The 

client successfully negotiated the hearing to avoid sanction without feeling 

compromised.

It worked, it was great! She was great! This was a wonderful client, she got 
it. She went in, the meeting was fantastic, this action went away.... That was 
a fun one.... And she took care of it beautifully... and she was savvy and 
capable enough to do that all by herself. It was great. So that was a big 
success.

Some of the clients interviewed drew on lawyers as one among several 

resources. These clients did not work on their cases at the same time as the lawyers, 

but instead collaborated “sequentially.” They worked independently to the best of
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their ability, and then called on a lawyer only when the problem surpassed their own 

significant abilities. These were generally, although not exclusively, more educated 

clients, several of them self-described activists or involved with their communities in 

some form.

Justin, a client of Pete’s from Indonesia, explained that when he came to the 

United States he applied for asylum unrepresented by a lawyer after seeking some 

advice and learning about the process on the internet. He then successfully applied to 

the Immigration and Naturalization Service to have his family join him through the 

reunification process. Justin applied for medical benefits on behalf of his daughter. 

Only after she was denied the benefits, to which he believed she was entitled, did he 

turn to Pete for legal assistance. In his current work assisting other immigrants, he 

will go as far as he can without drawing on formal legal assistance, calling on lawyers 

to assist him only when necessary. He sees this as a cost-saving device for himself 

and others.

Well, from there I learned through internet, INS.gov form and everything.
The instructions I learned about. Of course, I look how to invite my family 
for a reunion. So I filled up a form, 1730, then after about nine months my 
family invited by US embassy in Indonesia so everything...
Corey: So you did everything on your own, you didn’t do that with a lawyer, 
you did that by yourself.
Yes. Because it’s free of charge. So I did myself. And I applied for my 
lawful permanent status myself. And I help my people so that the people who 
not go to the lawyer because the lawyer sometimes ask for money for his 
consultation fee, a fee that is really high for us. Then it’s better for me if I 
have a very, very hard case to go to social lawyers like Catholic Social 
Service either to Pmmigration Law Organization].. .because they charge a 
very low price.

Pete, Justin’s lawyer, found Justin’s resourcefulness helpful.

I mean, you saw the level o f organization that Justin brought to this case. I 
did very little work on that case. I did almost no factual gathering. I mean I 
just did the legal punches on it. He had- he was a great collaborator and I
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think he was empowered from the experience in the sense that he affirmed in 
his mind that if he’s persistent enough and doesn’t take no for an answer and 
ultimately he can prevail and that sometimes it is appropriate when you’ve 
tried hard enough by yourself to call on your lawyer. He tried very hard by 
himself before he got me involved.

Lilly Moore, a client who works with Liz in the unit serving the elderly and a

well-educated activist who told me that she had seen “better days,” draws on legal

assistance only after attempting to solve problems on her own.

I don’t just, if I get something just say, “Hey Liz take care o f it.” I will do it 
as far as I can but when I get to the level that they do not pay attention then I 
turn it to her. The thing that made it turn to her is when I said to the person at 
the welfare department “That is not true, I do not have to go on welfare.” She 
said, “Oh yes you do!” I said “I do not....” “Oh yes you do!” I said, “I want 
to talk to your supervisor.” She called over her supervisor. He said “No she 
doesn’t have to go on welfare.” And that’s when I gave it to Liz. With a full 
litany o f exactly what was going on so that she could get right in.

Lilly views it as her responsibility as a client to do the most she can to make her 

lawyers’ (she works with more than one) work easier and then draws on their 

resources and connections only when necessary. She, like Justin, views her own 

resourcefulness and knowledge of the law as an asset that is extremely helpful to the 

lawyers she works with. Lilly further explained that learning when to ask for 

assistance was something that was hard for her to accept initially because of her own 

self-conception as a self-reliant person, but that she has learned to reach out for help 

with age.

When I was much younger I was very reticent and very quiet about it and so I 
did not go out to have others take care of it. But as I came to the point that my 
hair got gray enough that I could say what I thought, then I can go out and 
say, “Can I get this help? Will you help me with this? Why should I spin my 
wheels?”

For her, as for Justin and most other clients, it was important to them to take 

responsibility for whatever they were capable of handling. Thus, at least for clients,
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the boundaries of collaboration are often determined by their perception of the types 

of problems they experience, their own abilities to handle them, and the receptivity 

(or lack thereof) on the part of government agencies to their efforts.

CLIENTS “DOING THEIR PART”

Many of the clients in this study thought that although lawyers are

professionals who have certain tasks in representing them, lawyers cannot work alone

or without their assistance. Clients often have a clear idea of what it means to “do

their part” in order to advance their cases. Many underscored the importance of

providing lawyers with crucial information and documents. Dara, speaking of her

satisfaction with her lawyer, Marjorie, acknowledged that while Marjorie worked

hard, she too had helped her own case by doing her part as a client. Dara understood

that if she had not been able to secure the documents that shored up her claim against

her mortgage company, Marjorie would likely not have been able to furnish proof that

would convince the lender or the court.

She really worked hard on my case and the outcome basically was a good 
outcome. And I guess when you have most of these documents and stuff that 
you need it makes it a little easier. And if you keep that kind of stuff then at 
least you have something that they can look at, that they can go over. ‘Cause 
if I didn’t have all that stuff, then she wouldn’t have been able to find the 
discrepancies.

In Maryann’s case, her lawyer, Pete, explained to her the necessity of keeping 

and sharing documents so that he could handle her case better. Although initially this 

was not something that she thought of, Pete’s explanation of why it was important 

made sense to her, and she too came to see this as one of her obligations as a client 

and one of the ways in which she could participate on her own behalf.
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If I’m sloppy or something like as far as not knowing where my papers and 
stuff is- [Pete] gave me this big envelope (laughs) and was like writing on 
“must leave in this folder for lawyer, this is lawyer and your stuff and like,” 
like I could put all that stuff in there you know. ‘Cause you know sometimes 
you have to refer to it or whatever and, I can’t be telling him my problem and 
then like, “Oh I don’t know where the paper is.”

Nancy, another client of Marjorie’s in the consumer unit, noted that clients 

must do their part not only so that lawyers can build cases on paper, but also so that 

lawyers can successfully challenge authorities by proving a client’s commitment to 

her own case.

She said Nancy, bring this in, I brought that in.... And that was a help, too. If 
I couldn’t bring her information that she asked for, be in a certain place at a 
certain time, because we’re going to go to court and talk to the judge and I’m 
representing you and they’re going say, “Well the client’s not here.” Next 
second, “Oh the client didn’t come.. .oh the client’s not here.” How could she 
help me and keep explaining to the judge that my client’s not here? When 
they say, “Oh that client’s not interested.” Set another date, set another date. 
No - every time we had to go to court or something like that I met her down 
there, she asked me to meet her.

Nancy contends that a lawyer cannot convey client commitment to others if the client

herself does not demonstrate that commitment. As noted below, Nancy refers to

Marjorie as a “mediator” and clearly sees her as crucial to having her viewpoint

heard. However, it is also clear from Nancy’s designation of Marjorie as a mediator

that she does not view Marjorie as replacing her in the eyes o f the relevant authorities,

recognizing rather that each of them has a distinct and important role to play in the

process of representation.

As indicated by lawyers in the study, client collaboration and the notion of

what the client’s obligations consist of varies with a client’s sense of her own

capabilities as well as the subject matter. Carolyn and Erica sit on two ends of the
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spectrum. Both feel that they have certain obligations as clients. Carolyn views

herself as a collaborator in the fullest sense.

Suzanne gave me a couple of ideas for making copies. Then after, myself - 1 
wanted to have, always have copies of everything. I kept a log, a journal of 
what happened on a certain day or anything that was to do with my daughter. 
My daughter’s schooling, uh, testing of any sort, and sometimes that would, 
we would sort o f watch each others’ back with things. If I didn’t know 
something, you know, Suzanne could tell me or I could tell her. ‘Cause we 
both kept notes. So it kind of worked hand-in-hand together.
Corey: And do you think that, I hear from what you’re saying, it made a 
difference in court and with the judge. Do you think it made a difference in 
the way that Suzanne related to you or in your relationship?
Carolyn: Oh definitely, yeah. ‘Cause we were in a relaxed kind of, um, status 
with each other. Where it was open and we could talk about things. And um, 
flip different thoughts back and forth together until we agreed.
Corey: And so you really collaborated then, you worked as a team, is that...? 
Carolyn: Yes, yeah. That’s a fair thing to say, I would say that.

Both Carolyn and Suzanne viewed Carolyn as a client who “functions well.”

Carolyn is relatively well educated, takes an active role in advocating for her

daughter, and, unlike many of Suzanne’s other clients, has no difficulties with mental

health or mental retardation. This makes the type and scope of collaboration with

which she feels comfortable much different than what Erica sees as viable. Carolyn’s

and Suzanne’s teamwork goes well beyond compliance or even amassing paperwork.

They “flip ideas” back and forth, engage in strategic discussions o f her case and help

each other think about the best way to move forward. According to Carolyn, she and

Suzanne function as two sets of eyes, ears and minds attuned to the issue at hand,

relying on one another to catch what the other might have missed or does not think of.

Erica, another client working with Suzanne in the family advocacy unit, also

saw Suzanne and herself as a team but presented a very different picture of
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collaboration. Erica sees her obligation largely as complying with her lawyer’s 

instructions.

I’m her client, I got to be the best client, you know. We got to work together, 
like a team. And it is work.
Corey: Yeah. So what kind of things do you do, like from your end, you 
know, of the team?
Okay. Well, if I have a problem and she gives me advice, I either got to take 
that advice or to deal with it on my own. If I deal with it on my own, it blows 
up in my face; if I take her advice, everything goes smoothly. That’s what I 
mean by being a team.

For Erica, the essence of collaboration is compliance. This does not seem to be

collaborative except in the broadest sense o f the term. Compliance is no simple task

for Erica, who is described by both herself and her lawyer as volatile, impulsive and

moody and who also suffers with mental illness. It is also important to understand

that Erica and Suzanne are working together in the context of the family advocacy

unit. Many of the requirements that Suzanne presents to Erica come in the form of

inflexible demands (“hoops she has to jump through”) set out by a variety of child

welfare agencies as prerequisites to various milestones, like visits with her children.

Suzanne and Joanne, lawyers in the family advocacy unit, saw Erica as typical

o f clients in their unit. In the words of Joanne:

We really deal, in this unit, with the very bottom of the barrel as far as self- 
sufficiency. There are no other clients at [NELS] who have lesser abilities 
than our clients do.
Corey: In terms of?
Everything. They can’t figure out... I mean, I have clients who will tell me 
on a Friday that on Monday they have an appointment at the doctor and an 
appointment at the therapist at the same time. That they can’t miss. “What 
have you done about that?” “Nothing.” “Did you tell them, did you tell 
somebody when they were making the appointment that you already have 
another appointment at the same time?” “No.” These are people who don’t 
realize that they need to send an excuse into school when their kid is home 
sick. And so their kid has a long list of unexcused absences that looks terrible 
in the court. All they needed to do was write up an excuse. They’re also
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people who don’t know how to write an excuse or don’t-1 mean they’re the 
ones who didn’t finish 6th grade and got educated in [Northeast City] public 
schools and therefore don’t know how to read and write. Actually, you can 
finish 12th grade and not know how to read and write in [Northeast City] 
public schools and I’ve seen that! Those are the people that we’re dealing 
with. The ones who just have very little ability to get along in the world as the 
rest of us know it. And so it’s hard. And they’re the ones that make just 
terrible choices. Just every time they’re faced with a choice they pick the 
wrong one.

Suzanne also notes that it is often hard to collaborate with her clients on

strategic behavior that can greatly influence the outcome of their cases. She, too,

characterizes clients of the family advocacy unit, particularly those who struggle with

mental illness, as generally possessing bad judgment.

I do think it’s probably unique about this unit, is that I think almost all our 
clients have bad judgment. I mean, it’s really an unfortunate fact.
Corey: Well like what? About their kids?
Well, it’s like, maybe like bad social skills? I mean like bad judgment about 
like what’s a good idea. Like sometimes it’s just like not knowing, like not 
knowing of how they should properly discipline their kids or not knowing 
how they should interact with their kids, or you know. But sometimes it’s just 
not.. .understanding when it’s appropriate to fight.... Understanding, you 
know, like, a lot of my clients have a huge problem with this idea of like, you 
know, look, you’ve just got to kiss some butt. You know? I mean, if you 
kissed some butt, everything would make it a lot easier. And they just, they 
don’t, they feel so beleaguered that they, that that is not an option that they 
want to do.... I try to have conversations sometimes with clients about 
picking their battles. And a lot o f them just don’t, they don’t really get that. 
And they’re much more focused on what’s immediately in front of them. You 
know, and trying to talk to them about the long-term goal o f like getting your 
kids back eventually. That means you’re going to have to suck it up with this 
social worker or let [child welfare workers] in your house or do this or do that. 
Um, and they also have trust problems, they’re like, “Well, if I do this how do 
I know it’s going to work so why should I even do it?”

Other lawyers confirmed Joanne and Suzanne’s characterizations o f the 

family advocacy unit clients as a group facing extreme difficulties. Even so, nearly 

all lawyers talked about clients who demonstrated a range of ability and willingness 

to collaborate. It should be noted that while Joanne and Suzanne were careful not to
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ascribe fault to their clients (blaming the public school system, mental illness, their

beleaguered state, and understandable suspiciousness), this does not change the fact

that they find it hard to collaborate with clients. Whatever their source, the hurdles

outlined above work against strategic and long-term planning. They also inhibit

candid discussions and therefore discourage a relationship in which extensive

collaboration is an option.

Lawyers felt that these problems stemmed more from the limited abilities of

the clients than from the legal circumstances, and most found that cases benefit from

client collaboration even where opportunities for input are limited. Martin, a lawyer

in the public housing unit, emphasized that even collaboration that is narrowly

restricted by circumstances (as with Erica) can involve difficult decisions. In talking

about Denise, a client whom he referred, Martin noted her courage in making a very

difficult decision that allowed her and a younger child to stay in subsidized housing.

A lot o f times when people come to see us, they are obviously having some 
kind of a problem and the resolution of that problem frequently will require 
them to change in part their conduct and it’s the clients who are the best at 
doing that in my opinion get the best legal results. And some of the things 
that we have to tell our clients are really very bad news and very hard for them 
to do. I mean, in Denise Hanson[’s case] she had already done it in part but 
what I had to tell her was the only way you’re going to get back on Section 8 
is to make sure that your son never lives with you again. Not a message I like 
to deliver and not an easy thing for a mother to do for her son. But that was 
what she had to do. The clients who are less able to carry out and discipline 
themselves and do the kind of things that they need to do are the ones that get 
the poorer legal results.

Martin characterizes Denise’s ability to think through and carry out a difficult 

decision as the mark of a client who is not only capable and determined but one who 

also meets her obligations for a successful outcome that she herself has set. Martin
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further recognizes that the legal work or advice that is his part of the team effort pales 

in difficulty by comparison to Denise’s part of distancing herself from her son.

LAWYERS AND LEGAL KNOWLEDGE AS LEVERAGE

Clients recognize that lawyers have more leverage than they do, by virtue of

their professional skills and their status. Justin, the asylee whose situation was

described above, explained how his collaboration with Pete worked in regard to his

daughter’s health benefits. On the one hand, Justin feels that his own knowledge of

the issues is helpful to Pete, saving him time and work. His consciously leverages

Pete’s expertise in working with the system because he believes that Pete will be

listened to by the authorities, whereas he is often dismissed because he is an

immigrant despite his knowledge of the relevant laws and procedures.

Yes. It’s very easy because I learned many things about the public benefits 
law so I can keep in touch very close, we can understand each other.
Corey: So when you were, when you called Pete, what were you hoping that 
he could do for you?
Well, I was sure that everything will be smoother because, you know, I am an 
outsider in this country even I am a lawful permanent resident here. Well, the 
person in charge like Pete will be better if he handles some things in this case, 
you know what I mean? To say that I’m nothing to the government people.
As a newcomer maybe, maybe they will underestimate.

Claire, a client o f the consumer advocacy unit, consistently referred to her 

lawyer, Marjorie, as a “mediator.” She said that without Marjorie neither the agency 

she challenged nor the court would listen to her. After Claire explained to me how 

she had been a conscientious client by fulfilling her responsibilities such as following 

instructions, procuring documents and appearing in court on time, I asked her if she 

thought that she and Marjorie had worked as a team:
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Well, naturally she did it all. I wouldn’t have known, uh, what do you call it? 
The chain of command. You know, I couldn’t go to the judge and say,
“Please judge your honor could you do this for me.” The chain of command 
was my representative, my lawyer, my mediator. So she did a lot of work, 
too, as well. And found out things where she can get information through, 
“Hello my name is Marjorie Donald, esquire.” Like they wasn’t going to talk 
to me.

Even if Claire acquired the knowledge and could take the actions learned lfom her

lawyer, she suspected that the agency and the court system she dealt with would not

respond to her because she is not a lawyer. As discussed at length in chapter 4,

clients unequivocally testified to the importance of a good lawyer in a system that

some viewed as arbitrary and others viewed as responsive only to those with

competent representation.

Clients also gain practical skills from their encounters with lawyers, even if

only learning when and how to use lawyers as an informational resource or for

leverage. Denise, a client of the public housing unit, felt that working with her

lawyer has helped her cope with other problems:

I ’m trying, my nerves have been so bad. It’s just so bad. But it’s getting 
stronger now, ‘cause you see now I’m knowing how to deal with them. 
Without getting angry, you know, I do, it’s just go to the source, I’ll just find 
out what’s going on, when they send me letters I keep all my documents, you 
understand what I’m saying? Then I go find me a legal aid lawyer. And then 
the lawyer will deal with that. For real. It’s, I mean, it’s we’ll be working 
together, you know, I ain’t going to put all the work on them, but they be 
doing basically the work theirselves. But I still have to do my part, you know. 
I don’t even get upset and uptight no more like I used to, because I was like on 
pins. I was on pins and needles, I didn’t know which way I was going or 
coming.

Although this type of learning may appear insignificant when compared to some ideal 

notion of collaboration, Denise certainly perceives her experience as significant in 

terms of her ability to cope, handle documents, and enlist relevant aid.
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Clients come through their experiences feeling better able to demand and

receive service. Some became more willing to challenge government offices without

fear of recrimination. When I asked Maryann, who was active in a welfare rights

organization, whether she was ever nervous about appealing or challenging the

decisions of the welfare office, she responded:

Not actually. No, because, because I know I had [Pete]. And then I know, 
like my organization does a lot of this, like looking this stuff up and we know 
our rights. So I know from the time they try to BS me, you know what I 
mean? I’d be like “that’s BS (laughs). I’m calling my lawyer,” you know. 
Especially if they try to say you can’t appeal.

Loma contrasted her lack of knowledge in a previous situation to her confidence in 

making demands on the Social Security Administration after she began working with 

Steve:

Well, I was like, you know, “This decision; I’m not satisfied with it.” She 
didn’t say well you have the right to appeal. I didn’t even think about appeal 
at that time, I just, you know, “This isn’t right, this can’t be.” But never did I 
get any paperwork that says you have the right to appeal this decision, here’s 
how you appeal it until after Steve got involved. Then, of course, they kept 
everything totally legal because they had no other choice. I mean, even today 
when I went, the woman said “Oh your lawyer’s not with you?’ I said, “No, 
there’s no need for him to be here. Unless of course you’re going to try to 
aggravate me again (laughs).” Yes I did, I didn’t care.

I do not intend to suggest that clients and/or lawyers learn to view these 

institutions as any less capricious or mean-spirited. I asked lawyers whether they 

thought that their intervention led clients to view the legal system or government 

agencies more favorably. Most hoped that it did not have this effect, stating explicitly 

that these institutions are fundamentally inimical to the interests of poor people. They 

did not wish to encourage clients to think otherwise, even if they were successful in 

working the system to obtain favorable results. As noted above in the section 

discussing autonomy, these institutions also remain intimidating, incomprehensible
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and unresponsive to unrepresented people. Nevertheless, many clients are galvanized 

by their experience. While most clients do not usually engage in large-scale political 

or social action, many spoke of referring others to legal services or speaking out 

about their problems. For many, this meant going beyond initial feelings of 

embarrassment or self-condemnation to an understanding of their problem as 

widespread or having a broader social context.

COUNTERACTING MISTREATMENT

Lawyer/client interactions can be a significant counter-action to the

demeaning experiences that clients have with the bureaucracies that they enlist

NELS’ help to challenge. When asked about her view of the law after her experience

with the Local Public Housing Authority (LPHA), Denise complained about:

How they talk to you, how they look at you, how they look down at you. You 
know, and I’m like, “Well why is you talking to me like that?” I said, “I’m 
human just like you are.... You want me to respect you, you got to respect me, 
too.” I said, “If we didn’t come into this office you all wouldn’t get paid!”
.. .1 just can’t understand.... They are very nasty.

Lawyers concurred with this assessment, and for many, like Steve, it

underscored the importance of treating clients with respect and dignity:

Typically our clients’ interactions with the system are negative. The people 
are mean to them, bureaucrats are mean to them, they always get told no and 
they’re treated rudely and nastily. So I think it’s extremely important that 
we.. .are respectful to our clients. And I think that’s incredibly important 
because I think what, one of the worst things I think is that happens to poor 
people is they’re dehumanized. And if I can treat my clients respectfully, that 
is not as important as winning their case, but it’s pretty damn important.

In addition to the ethical imperative, treating clients with respect may also 

have broader political significance. According to political learning theory, 

bureaucracies teach citizens lessons about agency and their ability to influence the
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political process. In Soss’ (1999) research with beneficiaries of two different 

government benefit programs, AFDC and SSDI,16 he found that participants in 

welfare programs who were treated disrespectfully and arbitrarily had lower 

estimations of their ability to influence agencies and effect any kind of political or 

systemic change. These individuals were less likely to challenge caseworkers or 

lodge complaints and were less active politically as measured by voting behavior. To 

the extent that clients in this study perceived agencies as responsive to their claims 

after securing the assistance o f an attorney, their experience with NELS may be 

important in mitigating the lessons taught by capricious, unresponsive or disrespectful 

agencies.

CREATING AND SUSTAINING SHARED MEANINGS OF (IN)JUSTICE

Although lawyers and clients are skeptical about the power of legal 

encounters to bring about systemic change or to “transform” or “empower” clients in 

a way that would obviate their need for lawyers, it would be incorrect to conclude that 

clients are passive, do not collaborate, or do not learn. Initiating and maintaining the 

lawyer-client relationship is in itself a demonstration of will and resourcefulness 

given many clients’ difficulties with childcare, impairment, transportation and/or the 

need to hold on to poverty-wage jobs that entail hours of commuting. While some 

clients are referred to NELS by caseworkers or other professionals, many exerted 

significant effort in finding NELS and following through on their cases. Denise only

16AFDC stands for Aid to Families with Dependent Children and was the program commonly referred 
to in the United States as “welfare” prior to 1996. SSDI stands for Social Security Disability 
Insurance, a program that provides benefits to the disabled calibrated in some part to their histories of 
wage earning. SSDI beneficiaries do not get “welfare,” and are not generally stigmatized as are their 
AFDC counterparts.
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heard of NELS after she went to her city council representative’s office at City Hall 

and was then personally escorted to NELS by one of the secretaries in the office. 

Another client told of tapping into any organization that she could think of, 

explaining that she was not sure that NELS could help but that she was not going to 

give up until she had tried everything.

On an even more basic level, the clients who initiated contact with NELS 

showed an understanding that their problems might be legal problems, although for 

some this was a “shot in the dark.” What Felstiner, Abel, and Sarat (1980-81) refer to 

as “naming, blaming and claiming” is the transformation of troubles into a legal 

problem, a socially constructed process that is far from obvious or inevitable. To use 

Felstiner et al.’s terms, it was usually only clients who had already “named” 

(“perceived an injurious experience”) and “blamed” (“attributed responsibility for 

that grievance”) who went to NELS to assist them with “claiming” (“voic[ing] that 

grievance to the person or entity believed to be responsible and ask(ing) for a 

remedy”) (1980-81, pp. 635-6).

Many clients spoke of friends or family members who experienced similar 

problems but who did not take any steps to respond to them, despite urging, and as a 

result “allowed themselves” to lose a home or eligibility for desperately needed 

benefits. Clients who initiated contact with NELS already had some hope or 

expectation that NELS might be willing and able to assist them. This was in contrast 

to friends or relatives with similar problems who may have even “named” and 

“blamed” but despaired of “claiming” due to a perception that this would be fruitless.
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Nancy told of what happened to a family member whom she had tried to convince to

come to NELS for assistance, but who did not heed her advice:

I know a personal ff- well, a relative. I told this relative about what this 
person is doing for me. I said go to these people, if she helped me she can help 
you if you are in a similar situation rather than lost your house and they lost 
their house! Yes they did. Lost their house, all that money they put into it 
and everything, they lost their house. And then I was-1 said don’t even, I 
don’t want to hear it because I told you what to do, told you who to go to.
Even if you talked to her and she gave you some type of information, a lot of 
people don’t act out on things that they, information that is given to them. 
Information was given to me, I acted on it. I gave the information, spreaded 
the good news and the good word to someone else and they just didn’t act on 
it. And then when they, the man go and knock on the door (knocks twice) and 
say the truck is outside, then they want to- “What did you say the woman’s 
name was? (imitates with derision).” Please. It’s too late at that point. And I 
can’t feel empathy for you because, but sympathy at that point. Because I 
tried.

As Nancy’s critique illustrates, NELS clients as a group might from the outset have a 

greater sense o f their ability to challenge the systems they encounter. Whether or not 

this is the case prior to representation, their encounters with lawyers reinforce clients’ 

notions that government agencies should be accountable for their treatment o f clients 

as well as for the assistance they are obliged to provide.

Even though most clients initiating contact with NELS may have named and 

blamed, their claims or attribution of responsibility are often tenuous or intertwined 

with a conflicting sense of personal responsibility. Their ambivalence is reflected in 

one client’s apparently contradictory assessments of poor people like herself. At one 

point in the interview, Loma was sympathetic to people who she saw as compelled to 

break the rules due the sheer impossibility of living on the paltry benefits of a stingy 

welfare state:

Well when you’re poor, you know what? You kind of know you have to find 
a way to make ends meet. You have to find a way to get your needs met. And 
you tend to be one of these survivors. One, usually when you’re on public
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assistance, 90% of people on public assistance have been low-income their 
whole life. So they learn to manage a budget real close and know how to fight 
the system to get everything and anything. And sometimes the fight is hard. 
And sometimes you literally have to lie to get your needs met. Be really 
resourceful, we will find a way to get what we need. And it’s sad that we have 
to go to the extremes sometimes. But it’s good to know that people are still 
willing to fight for everything they need.

In a seeming contradiction, Loma more harshly judged beneficiaries whom

she had earlier admitted were compelled by their circumstances to be rule-breakers in

order to survive. She was at first hesitant to speak to her lawyer Steve about what to

do with the proceeds from the possible sale of her home because she was afraid that

he would see her as “one of those people” trying to “get over on” the system. Despite

her fears, she consulted with Steve largely because she trusted him as someone who

would not prejudge her or be suspicious. Her narrative reveals her attempts to

distance herself from other people who cheat the system.

I just decided that he was open enough and honest enough and very caring 
with me that he would see me as who I was and that my fears weren’t really 
rational. That he would see me as somebody trying to mess with the system. 
Because a lot of people do. You know, they do. I have friends that are still 
getting over on the system and I’m like “you’re the reason I’m still fighting so 
hard (laughs).” But I don’t say that to people’s face, I’m not- but at the same 
time I do get mad at the abusers o f the system because they have made it 
difficult for me to get what I need. And I blame that for the reason that I’ve 
had to fight so hard to keep my medical benefits. It’s that there’s so many 
people out there abusing the system that there’s not enough services for those 
who truly need them.

Some of this ambiguity can of course be attributed either to social desirability 

bias or to clients’ assessment of a variety o f people, some rule breakers and some 

(like themselves) deserving claimants (Hays, 2003). However, the frequency with 

which clients take pains to explain that they were in fact “deserving” or “faultless” 

(and that their lawyers saw them this way, too) and the ambivalence reflected in their 

attitudes towards others goes well beyond this. In large part it may be attributed to
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the stigma associated with poor claimants of all stripes and the messages these people 

get from the bureaucracies that teach them that that poor peoples’ claims are suspect, 

itself a reflection of messages from broader society that reinforces personal 

responsibility while ignoring the force of circumstances (Hunt & Baumohl, 2003). 

Like Loma, even as clients understand themselves and others who are similarly 

situated as victims of an unjust or capricious system, they are careful to point out their 

own virtues, and in some cases, distance themselves from “troublemakers.” Many 

clients explained that they were “good”: they were wronged and not at fault; they 

secured documents; they were organized; they followed their lawyer’s instructions; 

they did not cheat the system, despite the opportunity to do so.

Lawyers often shored up a client’s conception that even “deserving” 

individuals can be wronged by institutions or agencies and provided hope for 

recourse. In this way, clients and lawyers collaborate to produce and legitimate legal 

claims. Lawyers reassure clients that they were indeed wronged. In cases where 

clients may have no legal recourse, or where the benefits they will eventually receive 

or recoup are paltry, lawyers commiserate with clients by agreeing that the benefits 

are meager, that the system is unjust, and that the rules are punitive and intrusive. In 

this way, lawyers help to shape an inchoate political consciousness.

This dialogue may also result in clients expanding their claims to include 

more general or systemic indictments, even if their claims are unsuccessful in the 

courts (McCann, 1994; Concha, 2003; and Mieli, in press). Many clients come to 

NELS with problems they believe to be unique. Some put off seeking assistance due 

to embarrassment. Clients were often surprised and indignant to discover that others
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experienced similar difficulties. Not only did this knowledge lend support to their 

claims, but it also shifted their perception of the root of the problem. Martha, a client 

working with Martin in the public housing unit, did not know that her complaint 

against the manager of the public housing in which she lived was one of many until 

she came to NELS and her lawyer told her about a number of infractions against other 

tenants. I asked Martha about her decision to be a named plaintiff in a class action 

suit:

I saw the advantage of pursuing. He asked me did I mind being a part of a 
class action suit? I have no problem with that. Because something has to be 
done about where we live. And I told him it would be fine and he told me my 
name would appear, and that was fine with me. And like I said, he didn’t 
make the decision for me, he asked me. You know, would I consent? It 
wasn’t like he was bullying me or pushing me or urging me. He just laid out 
the facts, told me what was happening, and would I like to participate? See, 
because I could have very well said well, I got what I want, the heck with 
everybody else. But as it stands, what could happens, I could get the recourse 
that I have now, but who’s to say they won’t come up with something else 
later? Because they had a lot of infraction down there.

Shoring up confidence in this way can also assist clients to take on and sustain

more active community roles, as in the case of Justin, who assists refugees from his

country. He gained this knowledge his own experiences and by collecting

information from government offices and the Internet, calling lawyers for

supplemental information or steering others to legal services and pro bono lawyers

when necessary. While clients still remain dependent on lawyers in many instances,

many are better able to know when and how to enlist their services and feel more

confident that they can challenge recalcitrant institutions with the assistance or

information provided by a lawyer.

Ben charted a similar process from the perspective of a lawyer. He described

the evolution of his understanding of the way in which lawyers can learn of problems
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from clients and then, through outreach, create a public perception of the problem.

This reinforces its recognition as a legal problem which can in turn drive demand for

legal services. Ben’s example of how NELS became involved in transforming the

understanding of student loan scams is worth citing at length.

For the most part, the clients have always been, you know, my share of the 
people who walk in the door. I mean, we have been largely a demand-driven 
program, which is not to say we’re sort of passive ‘cause actually one of 
things I’ve learned is part of our job is how to identify issues and get the word 
out there. I mean, a lot o f people, particularly the poor, don’t recognize 
problems that they have as legal problems. I mean, if you get a lawsuit in the 
mail, okay, you have a legal problem.... In the early ‘90s the big issue was 
fraudulent trade schools and the student loan obligations o f people who were 
being left with- not only they didn’t get a job, but now they got [a] student 
loan [that] is going to haunt them for the rest of their lives.... We started 
getting people coming in describing this horrendous story, and a lot o f it’s 
very heartbreaking.... Someone without a high school diploma on welfare, 
they’re on line at the welfare office and somebody gives them a flier that they 
can get a job and they go and it’s this trade school, and the recruiter has 
them.... “Oh, you can become a medical assistant, try on this, try on this” and 
you know this white jacket and stethoscope. “How does that feel?” “That 
feels great, but how can-?’ “Oh you can, you can, I can tell, you know here’s 
a test, oh man, you’re the best.” And it’s all just a scam to get the student to 
get the Pell Grant and the student loan money from that, off o f that person and 
then just throw them out the door.

What Ben describes is the trickling in of clients with information and stories; 

they are in some state o f despair, request some kind of help, but do not necessarily 

view their problems as legal. The individual stories touched the legal services 

workers upon hearing them, and they were then moved to find a legal remedy. 

However, NELS was also motivated to address this area by the sense that this 

problem was widespread and its true scope might only become clear through outreach 

on the part of NELS and community groups that would elicit client reporting of the 

problem. Ben goes on to describe how information gleaned from individual clients 

provides opportunities for moral entrepreunership (Becker, 1963). Through his
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investigation of the problem and NELS’ decision to make student loans a priority,

devoting resources to individual cases as well as to more systemic work.

Well, we heard a number of these stories and it’s just heartbreaking and “God, 
we got to do something.” At the same time, it was kind of happening in other 
parts o f the country and you kind of get in these networks and you start 
figuring out things to do and start filing some lawsuits. A lot of times I’ll file 
a lawsuit just to try to understand something. I know that it’s a wider problem 
but I’ll file a lawsuit and take depositions and dig into it and use it as an 
oppor- it’s like research, almost.... I’m going to learn how are they doing this, 
why are they doing this, how many people are they doing this to. You do a 
couple of those cases and then you start realizing this is a huge problem and 
then you start getting reporters interested and you start giving speeches in the 
community and you start getting the word out and then what happens is a lot 
of people that have been victimized say “Oh my God, there’s someone doing 
something about it and also it’s not just me, I’m not like a bad person, I was 
wallowing in my sort of self-pity and, you know, I was just so ashamed of 
having been suckered that I didn’t think that there are all these other people 
getting suckered and in fact there’s this office that’s trying to do something 
about it.” Then you start getting a flood of people with student loans. So, you 
know, I believe that you can’t be completely passive in what’s coming in the 
door that you have to sort o f play a role in almost legitimizing certain issues 
as legal issues and getting the word out.

Scholars have underscored the paternalism in moral entrepreneurship, in

which elites often exert top-down influence, that is often more moralistic than moral

(see, for example, Shamir & Hacker, 2001). Lawyers combat such tendencies by

viewing clients as the driving force in their work and felt strongly about retaining a

collaborative lawyer/client relationship even when they address problems

collectively.17 Arthur, a former NELS lawyer:

Unlike some public interest organizations, there is that constant flow of clients 
coming through the door. And that is keeping lawyers and paralegals acutely 
aware o f the problems, the patterns and to the extent that legislation or 
litigation or administrative action is being taken it is informed by that flow of 
people that never is ending and it is not off in an ivory tower, it is not off 
totally unconnected or disconnected from the actual needs of poor people.

17See further discussion in Chapter 6.
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The mutually reinforcing process of creating a legal narrative is important for a 

number of reasons. First, as suggested by literature on ethnographic techniques that 

focus on narrative, the act of communicating to a receptive audience a story that may 

have remained hidden because it is embarrassing or seems unimportant can be in and 

of itself validating and cathartic (Green, 1999, drawing on the work of Ortiz, 1985). 

Further, it can enhance a client’s and lawyer’s understanding of the problem through 

the perspective gained in discussion and mutual discovery.

Beyond these more personal benefits to clients, the examples provided by Ben 

and Martha point to the attendant political ramifications of creating shared narratives 

of legal responsibility. The individual who is given an opportunity to express her 

experience to a competent and caring professional “comes to perceive similarities 

between privatized experiences and those of some larger entity” (Green, 1999, p. 145). 

Working with a sympathetic lawyer clarifies the link between what the individual is 

experiencing as a private problem and a large systemic problem. Besides the 

potential material and therapeutic benefits, once transformed into a legal issue, clients 

and lawyers assert the validity of their claims in the legal and political institutions 

where these experiences are given meaning. Not only does this validate clients’ sense 

of having been wronged, but it also challenges the legal system to recognize their 

claims as legal grievances rather than as personal failures.

One of the contributions of socio-legal scholars is their investigation of the 

role of the law outside of legal institutions, including its political and social impact.

In his book on the role of law and rights in the pay equity movement, McCann (1994) 

notes the importance of the law’s “constitutive and strategic dimensions of most
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social movements. Indeed, the very emphasis on the indirect effects of formal legal 

action suggests that it is a limited and often secondary component of a larger multi

dimensional political campaign” (p. 11). McCann’s (1994) study shows that the chief 

work of rights or of the law for social change may be in the way that they become 

part of how citizens interact, including how they think and talk about entitlement. 

Workers use the language of rights and the law to make claims for pay equity. While 

these claims may or may not be successful in courts (if they even make it to a court), 

mobilizing the language and the imprimatur of the law to support their claims is often 

a successful tool for motivating self-interested constituents and gaining support from 

by-standers. The law can also shore up a sense of the right-ness of claims, and in 

some cases can do its work without having to invoke legal authorities. Engel and 

Munger (2003) noted that while few individuals have brought suit under the 

Americans with Disabilities Act, its enactment prompted many employers and 

employees to act differently. The Act probably has been most significant in changing 

the way that individuals with disabilities and others perceive their mutual obligations.

In this study, clients’ and lawyers’ work in formulating client grievances as 

legal problems has similar political import, regardless of the status of their claims in 

traditional legal arenas. Valerie is a former union activist in her seventies and is a 

client o f the consumer advocacy unit. Although she and her lawyer had taken no 

legal action as of yet, once she learned that she might have been the victim of illegal 

lending practices rather than her own erroneous judgment, she was motivated to act. 

Once Valerie was able to understand her problem in the terms of the law, she then 

saw the problem as systemic and a legitimate target for educational and political
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action. She had been interviewed by newspapers and appeared on television to talk

about predatory lending, and before various politicians and political groups such as

Northeast City Councilmembers and state representatives. She told me that she also

intended to speak out nationally, planning to attend a conference in Washington D.C.

Valerie explained that she had taken on a role locally and statewide in speaking out

about her experience with predatory lending because “The lawyers can’t get out there

and do it by themselves. They need help. I’m a helper (laughs).”

Although lawyers can do legal work, broad based advocacy requires that

clients speak for themselves and for other clients in similar situations. Not only does

client activism help to “sell” policy changes to legislatures and administrative

agencies, but it can also encourage other people to come forth with problems they

believed to be merely their own. Once people recognize their problem as something

shared and as such, systemic, they often lose some of the embarrassment that comes

with a sense of personal failure. Valerie emphasized that this was another reason she

has spoken out. Since her decision she has been approached by friends and neighbors

who confided that they, too, had been victims of predatory lending - and she has

directed many o f these people to NELS.

[A reporter] asked me would I talk to the neighbors about [her experience 
with a predatory loan]. And I knew every one of the families. I told him no. 
And the reason was because the first time I would go to somebody and tell 
them, “Hey, I know you were caught up in this stuff’ and try to talk to them, 
then the first thing [they would say is], “How do you know about my 
business?” It’s that people are private. Because like me, I was ashamed in the 
beginning.. .and I said “Well, I don’t let nobody know that I’m all mixed up in 
this.” You know? Until I thought about it and I said well this is your 
opportunity to speak on it so nobody, other people don’t be caught up in it. So 
this is the reason why I start getting out there talking about it.
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Valerie’s advocacy efforts have helped lawyers, advocates and the media 

uncover the scope o f the problem, reach out to those needing assistance, and put a 

face on the problem. This contributes to “selling” predatory lending as a problem that 

should be addressed by policymakers on the local, state and national levels, rather 

than one that is left to individuals to cope with privately.

Like other forms of collaboration, the process of transforming an individual 

sense of wrongdoing into a legal claim is a joint enterprise shared by lawyers and 

clients and created out of the personal and legal material and frameworks with which 

they work. In all aspects o f collaboration discussed in this chapter, clients’ roles and 

lawyers’ roles are not interchangeable. Each partner brings different knowledge and 

a different set of skills. However, as the experiences of lawyers and clients 

demonstrate, both are necessary components to the working relationship and are 

mutually reinforcing. The essence of collaboration is to draw on the skills and 

strengths of each collaborator in ways that enhance not only the “product” of the 

collaborative work but also strengthen the individuals engaged in the process.
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CHAPTER 6

LAWYER AND CLIENT: FACE TO FACE

Well, i t’s the certainly the lifeblood o f the work. The reason you get out o f bed in the 
morning is because o f the clients. And it’s the reason that I  wouldn Y trade my job for  
lots o f other jobs that, you know, are available to people who graduate from law 
school... the everyday workaday kind o f thing with the clients certainly acts as an 
inspiration.
Jeff, a lawyer who works with the elderly.

Something happened and Jules, my oldest daughter, wasn Y able to come here and I  
was crying. I  was upset. And I  called Suzanne, you know? ‘Cause my reflex was not 
to call, and cuss them out. I  go call Suzanne. She said, “Please Erica, you got to 
calm down. I  understand how you feel. I f  you want me to I  can get a court order. ”
You know? She just calmed me down. She’s like a friend.
Erica, a client working with Suzanne in the family advocacy unit.

The most important fact of legal services lawyering is that it takes place 

through ongoing interaction between lawyers and clients. Client/professional 

encounters fundamentally shape this type of progressive lawyering, including the way 

ideals such as autonomy and collaboration, and the goals and methods of social 

change are understood and implemented.

Progressive lawyering literature stresses the importance of focusing on clients, 

or what Ellman calls “client-centeredness” (1992). The basis for client-centeredness 

is respect for clients. Legal services lawyers and clients in this study reveal a 

complex foundation for a practice centered on the individual client: the often 

transformative nature of the client-lawyer relationship for both client and lawyer.

This takes place when lawyer and client open themselves to each other, even within 

the limited context of their legal services relationship. Beyond the material assistance 

clients seek from NELS, empathy, respect, and a feeling of connection are deeply 

powerful and affirming for people who feel ignored, judged or even abused by a host
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of legal and other government bureaucracies. While relationships with clients can be 

difficult, for lawyers they are more often a source of inspiration, challenge and 

enjoyment, and they help provide feedback for the work that they do in systems they 

see as impervious to change.

DIRECT REPRESENTATION

NELS is devoted to direct representation, which means that the bulk of its

work involves client contact. Marcia enjoys contact with clients. She sees this as a

temperamental preference rather than a value.

I really actually like having individual clients and I know that there are people 
who don’t. And so they’re doing a class action and don’t actually see their 
client hardly ever because it’s an abortion provider- whatever- it doesn’t 
bother them. Well, that’s just kind of not how I feel. I really like meeting my 
clients; getting to know them.

Steve confesses that his enjoyment of contact with clients is due at least in

part to his voyeuristic tendencies.

At some point I determined that it was important to me to have individual 
clients. I mean, part of me still, I mean, I think I have this sort of ideal that 
yes, I’d like to be sitting in an office doing impact work but I know myself 
better now. I always want to have clients. Because clients are fun. Part of it 
is selfish. I mean, I suspect there’s some voyeuristic aspects to it in a sense 
that, you know, it’s horrible, but hearing clients lives and the stories is like- 
“OhmyGod!” (laughs)

Steve finds the difficult lives of his clients to be compelling. For him, as for Jeff, the

complex problems that clients bring to his legal practice also provide him with

exciting professional challenges. As Jeff says o f the diverse problems his clients

bring:

When you’re on intake, you have to get ready for just about anything to walk 
in the door or to call on your telephone. And that’s sort of, it’s that sense of, 
you know, there are lots of people out there that, you know, from all different
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kind of crazy backgrounds and stories and lives that are going to possibly 
walk into my office today and sit down and, you know, try to work through a 
problem with me. And so that’s exciting and it’s satisfying and it’s probably 
why I’m here (laughs).

Suzanne is also drawn to individual work because she discovered

unexpectedly that she enjoys the connecting with her family unit clients “as people”

rather than the legal problems they present. Involvement with the intimate details of

clients’ lives is particularly deep in the family advocacy unit due to the nature of the

work: to help parents who have become involved in child welfare cases as a result of

alleged child abuse or neglect.

I also didn’t think that I wanted to do family law... [Wjhen NELS came to 
me and said well we have these two projects... and I was just like 
“ummmmmm (points arbitrarily) family law?’ (laughs). But it turns out.. .to 
be a really good fit for me because you’re really dealing with the people, and 
their problems aren’t separated from their legal problems. I mean, their 
problems are that their family is not working.... That’s their legal problem 
and that’s their personal problem....
Part of me’s just nosy, I mean, part of me I think is like a frustrated 
psychologist or social worker and like just seeing how people construct their 
lives and... getting to know people and getting a sense of what their social 
networks are and what their life is day-to-day is.. .really fascinating to me.
And sometimes...I feel like I form some bonds. And it’s limited ‘cause I’m 
their lawyer.... And you know I like all o f that. I mean sometimes there’s a 
feeling that maybe I have made somewhat o f a difference, but.. .you know, it’s 
in little ways, it’s not huge.

Suzanne’s fascination is fed not only by her admitted curiosity but also by her interest

in relationships and her desire to get to know the client and possibly make a

difference. She tends to visit the homes of her clients, not only to get a feel for what

child welfare services might see but also to enhance her relationships with those she

represents.

Suzanne’s clients all felt that they made a connection with her that went 

beyond the professional. Carolyn explained that Suzanne not only represented her in
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hearings but also came to school meetings and home visits. She characterized their

relationship as having a personal dimension, and she was particularly grateful to

Suzanne for reaching out to her daughter, who had been diagnosed with mild mental

retardation and is very shy.

Sometimes [Suzanne showed] just a little bit o f empathy and sympathy....
And she also showed a friendship. It wasn’t as much as like a client.. .type of 
deal. We were close. We were on a friendly-term basis. And she understood 
what I wanted. And, um, we would get together and one of the main things I 
found that is really great that she did, is my daughter’s very, um, at times can 
be very shy. And she is, um, MR, mildly. And what she did was she gave her 
a booklet and explained all about court. She took her on a trip around the 
courtroom one day and she showed her how it doesn’t have to be scary. And I 
think that was a really great thing. Because that really took the pressure off 
my daughter and allowed her to be able to speak without fearing things.

As Carolyn indicates, the interest that a lawyer shows in a client can be an important 

dimension of the relationship. Not only was it helpful for her case, as it put her 

daughter at ease before testifying, but Carolyn also appreciated the care that 

Suzanne’s involvement conveyed.

THE QUALITY OF THE LAWYER-CLIENT ENCOUNTER 

Lawyers considered ways to enhance their rapport with clients, thinking about 

how to make clients comfortable and signal caring and interest, while minimizing 

social and professional distance. When asked if they had personal guidelines for 

working with clients, many lawyers cited small gestures such as standing up when a 

client entered the room, calling them by their surname, or shaking their hand. Others 

used techniques such as not sitting behind a desk when meeting with clients or 

offering a legal pad to use during the interview. Marcia, who described her rapport 

with most clients as very good, said that she worked hard to put them at ease:
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I try really hard, at least while they’re here. I had to think about it, I mean, 
“won’t you please take your coat off.” Because sometimes we’re all so busy, 
and I’m so busy. If I don’t say okay, “now I’m going to like (takes a deep 
breath), you know like calm down, we’re going to like focus on this person, 
are they comfortable? Do they have a Kleenex? Is their coat off? Do they 
realize they really have my undivided attention?” And they, they’ll need to 
explain, you know, how hard it was to get down here. And sometimes the 
situation is so desperate that they’re worrying about the fact that they don’t 
have a token to get home. And if I can like clue in to where they are and say, 
you know (snaps fingers), “I’ve got an extra token, how ‘bout. And then we 
can focus.

Such gestures comprise the “practical moments” that lawyers can use to make a 

difference in client perception of the legal services process. “The practical moments 

often arise in the course of activities that many others treat either as trivial or 

mechanical to good lawyering” (Lopez, 1992, p. 62). Lawyers and clients use the 

practical moments that present themselves to shape the lawyer-client relationship. In 

light of clients’ previous experiences with government agencies, these practical 

moments assume personal and political import. While I have discussed in great detail 

how individual encounters can have social justice ramifications (see Chapter 4), this 

chapter focuses on the significance of clients’ perception of lawyers’ treatment of 

them as a meaningful part of progressive lawyering.

Becoming a Client 

For many clients being accepted for representation by NELS is an 

accomplishment. Cecilia, a new client of Ben’s at the time of her interview, was 

discouraged by her initial meeting with NELS’ intake worker and one of the other 

lawyers in the unit.

I had went to legal aid and at first I was like dissatisfied, distraught. I had one 
interview and it didn’t sound real good at all.... Especially when they said 
they didn’t even know whether they were going to take my case. I didn’t 
know that that was a procedure they had, that they have a meeting and then

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



they decide whether they will even accept you.... As far as I was concerned, 
they took every case.

Although Cecilia admits her own lack of preparedness, she still felt that the intake 

workers’ treatment of her was unnecessarily harsh, likening it to her experience of the 

welfare office.

I felt that they wasn’t maybe as sympathetic as they could have been. I never 
been there before. I didn’t know, she act like I was supposed to know what to 
bring. The first time, I didn’t. And they didn’t tell me.... I said “they ain’t 
going to never pick up my case.” I came home really down. And, ‘cause 
things was getting to the gun and I procrastinating, kind o f drag my foot. And 
so I was like, they ain’t going to help me, I don’t have time to fool with this.” 
Saying to myself. I said “oh they ain’t nothing but like the welfare office, you 
ain’t nothing but another number....

While very few clients talked about hurdles and lack of sympathy as Cecilia did, her

case is instructive because it highlights how the existence of a screening or selection

process brings home to clients that they are lucky to pass the test. Other clients told

me how they “lucked out” in receiving the lawyer that they did.

As Cecilia suggests, clients often do not know what papers to bring nor are

they familiar with the procedures governing intake. For many, their “selection” was a

mystery. In Cecilia’s case, the intake worker did explain to her that decisions to

accept cases are made at Thursday unit meetings, although the basis for the decision

was not clear to Cecilia nor was the timeframe. Cecilia remembered that the intake

worker had assured her that if NELS could not take her case she would be told where

else she might be able to receive assistance, but it was not clear to Cecilia that a

referral would help save her home.

Cecilia was surprised when she received a letter from Ben several weeks after

her intake interview indicating that he was taking her case. His letter (which Cecilia

has kept) and her first subsequent meeting brought a flood of relief, coming at a time
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when the legal action against her was intensifying and her situation was becoming

desperate. She had begun to seek private assistance that she could not afford as a low-

income, single mother.

So I really had gave up on them. I was going to try to struggle and put all my 
checks together and try to get me a personal lawyer and I got a letter from... 
Ben Silver one day and it said ‘I’ve decided to take your case, please get in 
touch with me.’ .. .The day his letter came, I had got a letter from the sheriffs 
sale the day before stating some type of stuff and I was like.... And I called 
him, we set up an appointment.. .1 was sitting there crying in his office. You 
know how stuff just come down on you? And everything, stress and 
everything.... So he’s working on my case now, he’s my lawyer. He wrote 
up all the necessary papers to send out to stop the judgment. So I’m really 
pleased.

Clients and lawyers feel that some stress relief begins in the first encounter.

This may be due to the acceptance of the client’s case, which may create the

expectation that her problems will be resolved. However, most clients did not discuss

the application process but rather focused on the quality o f initial encounters with

lawyers as helping to alleviate stress even if they were uncertain whether their case

would ultimately be resolved. The aspects of lawyer-client encounters that bring

relief seem to be characterized by a client’s sense that the lawyer cares, empathizes

with rather than judges her experience, and provides some hope of recourse. Florence

described her first meeting with Martin:

He introduced himself.. .he looked over some of the papers I brought. He 
explained to me what was going on with the other lawyers, what he could do. 
We sat down, he reviewed the information. Then he told me some of things 
that [the manager of her public housing unit] had done wrong. And then he 
told me what he was going to try to accomplish. Which was to try to get 
them, you know, to lower the rent or do something and we [talked for] about 
maybe about a half hour, hour. And he really set my mind at ease. Because, 
not that I thought he was going to perform a miracle, but he made me feel 
better about the situation I was in. That, you know, I had some leeway where 
I could get some help.
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Professionalism as Non-Judgmental

Bette, who had immigrated to the United States several years earlier,

described her experience when she first came see Pete. Initially, it was difficult for

her to discuss with Pete and the NELS social worker issues that were not typically

discussed outside her community. Bette was overwhelmed by the problems she

faced: a high-risk pregnancy, her young daughter’s severe asthma, recent separation

from an abusive husband, and being fired from her job. In addition, she and her

daughter were denied various health benefits because of her immigration status:

And then I was going through a lot. I was going through a lot I didn’t know. 
At times I cried. I would talk and [Pete] would talk and I would cry and I 
would stop talking. I didn’t know what to do. I didn’t know what to say, I 
didn’t know how to go about explaining. I felt ashamed that I was like, you 
know. But he made me feel that it wasn’t my fault, he explained certain 
things to me. And gradually I started talking to him about it.

When I asked if there was anything that her lawyer did to make her feel more

comfortable, Bette responded:

He said stuff. He calmed me down. He talked to me quietly in a reassuring 
voice. That was it. He told me that everything I said to him is going to be 
confidential, that he would not judge me, that he’s not here to do that and he’s 
just here to help me.

Bette was not alone in noting how important it was that her lawyer did not

judge her. Many clients come to NELS with trepidation. Several told me that they

came despite their expectation of being treated poorly. They had no other recourse.

In describing how Martin made her feel more comfortable, Florence told me

that he did not look down on her:

Well, I think this is going to sound stupid, but I didn’t know I was poor until I 
got to be an adult. I mean, I didn’t feel like I was lacking anything. We 
didn’t have anything, but I didn’t feel like I was lacking anything. When, 
sometimes when you don’t have anything, people put you in a position of 
feeling like you’re begging, so to speak. He didn’t do that. He made me feel
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really, really comfortable. He was very sympathetic. He understood my 
plight, and I just felt like he was, you know, he was going to help me and that 
he would do the best that he could.

Florence and Bette felt comfortable with their respective lawyers, at least in 

part, because of the professional role they assumed. Martin and Pete made clear in 

word and attitude that it their job to serve as lawyers. This professional focus makes 

clients feel more at ease because it emphasizes the lawyer’s role as a provider of legal 

services whose task it is to assist rather than to judge. Ben also sees his job this way. 

He makes an effort to remember that his clients’ lives are complicated and to reserve 

judgment even if he believes they have made bad decisions or have repeated their 

mistakes:

[Our job] is to represent as much people as we can doing the best job that we 
can.... The relationship with the clients.. .1 don’t say it’s uniformly 
great... [but] we’re not saying no to a lot of people, and the cases that I’m 
handling basically they’re happy endings and people are satisfied. But 
I . . .don’t feel real confident that we sort of change their lives sufficiently to 
know if they won’t be back again.... We’ve saved a lot o f houses and then 
have the clients go out and take out a mortgage and they’re back six years 
later and you notice, oh my God, like right after I got them out of trouble they 
walked into this other thing. And, you know, you can’t be too judgmental.

Family advocacy is an area where it seems particularly difficult to be neutral

or to withhold judgment about clients’ choices. As noted earlier, lawyers in NELS’

family advocacy unit represent clients who have been accused of child abuse and

neglect. Most have had their children taken from them. Lawyers in this unit and in

others acknowledged that this was one of the most difficult areas of practice. As

Joanne points out, it is hard for lawyers not to put themselves in their clients’ place

and imagine how they would act.

I think it’s widely accepted throughout [NELS] that this is the hardest unit 
with the hardest clients.. .who have the most to lose. You know, you lose 
your house, you go to a shelter -  you get back on your feet eventually. You
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lose your kid, what do you do? You know? Half of us here would commit 
suicide if we lost our kids. That’s just, you know, we would never be able to 
recover from a loss like that. I don’t have kids. I want kids. I love kids. I 
don’t know what my feelings about this work are going to be once I have 
kids.. .it would be very challenging to go home and look at your baby after a 
day of talking about abused babies (pause). It really, really is a roller coaster 
so I live for the good days. And try to remind myself on the bad days that it’s 
not my fault and that...clients have, for good or bad, gotten themselves to the 
place that they are. Even if they’ve had bad luck or obstacles -  unfair 
obstacles thrown in their way.

Although Joanne finds her clients’ circumstances difficult, like other lawyers,

she tries to meet clients where they are. This allows her to avoid judging them and

perhaps more important, to absolve herself of responsibility for their predicament and

in many ways for the outcomes of their cases. As a lawyer, she can do the best she

can in the given circumstances with the particular client and their strengths and

limitations, but she recognizes the limits of her capabilities. Suzanne, also a lawyer

in the family advocacy unit, shares this view.

I kind of went into this knowing that I wasn’t anyone’s savior. I mean, I can 
always tell myself this in the abstract although then I still get upset and have 
bad days. But I can go in saying.. .I’m not their savior.. .that’s really arrogant 
of me to think that.... At best, I’m their lawyer, and, you know, at best I’m 
going to try to like stand up for them and get them the services that they’re 
owed by the law and make sure that their rights aren’t trampled.... A lot of 
people had messed up lives before I came and their lives are still going to be 
messed up when I leave. And they’re poor. And my clients I don’t think are 
ever going to be anything other than poor. Like I don’t think they have the 
ability to lift themselves out of the situation that they’re in.

Joanne and Suzanne provide examples of how lawyers use their understanding 

of the professional role as a way to cope with the intense intimacy o f their 

involvement with clients as well as their frustration with their limited ability to 

change clients’ life circumstances. It allows them to set boundaries that are beneficial 

for them and for their clients. Boundaries release lawyers from taking their clients’ 

behaviors personally and from many of the judgments that certain behaviors or
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attitudes might incur. Lawyers have little control over clients’ life circumstances, 

which can make strategic legal planning difficult. This is compounded when clients 

themselves behave erratically due to mental or emotional difficulties which are often 

the result of or exacerbated by stress. As noted earlier, many lawyers care deeply 

about their clients and can become frustrated when the course of a legal procedure is 

thrown off track by a client is failure to appear at a hearing or a relapse of addiction. 

Recognizing their mutual limits and the unpredictability o f legal action allows 

lawyers and clients to work together without taking their frustrations out on each 

other.

Empathy

The professional lawyer/client relationship must be involved with empathy 

and understanding if clients are to feel at ease. Most clients find that sharing their 

experiences with a lawyer who will listen is important beyond any legal or strategic 

advantage gained and Dara described her evolving relationship with Marjorie that 

began with Dara’s suspicion that Marjorie did not (in fact, could not) understand her 

plight. Dara believed that anyone who has not experienced difficulty cannot truly 

understand those who suffer, and she perceived Marjorie as “professional but 

distant.”

At first I . .. felt like she was kind of professional but distant ‘cause I felt like 
she really couldn’t understand what it was like.... I moved here it was 1987.
I had my two kids.... In 1991 one of my best girlfriends had got took in a car 
accident so I added her two kids to my family and it made my family larger.... 
It didn’t give me any more money because she hadn’t worked so it wasn’t like 
you got no Social Security and none of that stuff. It was like, they give you a 
welfare check. No food stamps.. .and that.. .make a tough situation a little bit 
more stressful so by the time we got to that point, at that time it was like- 
(whispers) “Oh god, the stress.” I really was overwhelmed. And I figured 
that she could not understand what it was like and where I was at that point....
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Corey: Did your feeling about that change?
Not re- well, ‘cause she- Yeah. Because she really, really-1 think maybe 
some of that she kind of, at some point, understood- because she really, really, 
really worked hard on my case, she did. She really did work hard on my case. 
She really worked hard on it.

Interestingly, Dara’s perception of Marjorie’s dedication to her case convinced her

that Marjorie understood the difficulty of her situation. Lawyers bore out Dara’s

assessment, often stating that their recognition of clients’ dire needs led them to

expend enormous efforts. Marjorie’s actions, more than her manner or her words, are

what proved to Dara that she would not let her down or misperceive her as others had.

Even clients who maintain a good rapport with their lawyers worry that their

lawyer will revoke her goodwill. Both Loma and her lawyer Steve described their

relationship as one characterized by trust, real affection, and respect. Nevertheless,

when asked whether there was anything that she felt uncomfortable discussing with

Steve, Loma expressed fleeting concern that he might misjudge her even though they

had been working together for some years. Ultimately, it was her estimation of the

strength of their relationship and her trust in Steve that allowed her to speak with him.

You know the hardest thing was to be honest with him about the sale of the 
house and whether that would affect my benefits. To ask him questions, but 
not sound like I needed to hide money or that I was trying to do something 
illegal because that’s not what I’m trying to do. But I am trying to protect my 
interests and prevent a situation that I’m not going to be able to afford.
Corey: So how did you figure out then how to talk to him about that?
I just decided that he was open enough and honest enough and very caring 
with me that he would see me as who I was and that my fears weren’t really 
rational. That he would see me as somebody trying to mess with the system.

Fears stemming from clients’ prior encounters and embarrassment, clients’ 

perceptions o f their own worthiness, perceptions of lawyers’ empathy and interest, 

and clients’ dependency upon their lawyers and fear of being judged combine in ways 

that affect lawyer-client relationships.
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Nancy’s experiences illustrate how these factors interact. Nancy works with

Marjorie. It was very difficult for Nancy to expose her troubles to Marjorie, but she

recognized that to get the help she needed in bankruptcy proceedings she had to talk

about things she found difficult to share.

I felt like I was scared to tell her everything (thoughtful).... Why are you 
behind on your mortgage? Uhhh (like her words are getting stuck)... it was 
hard to talk about why you behind in your bills if you spent the money! And 
it went towards this or it went towards that and I had to pay the electric Peter, 
Peter to pay Paul...
Corey: So you felt you had to explain to her why?
She was asking me and she has to know why. Why are you coming here for 
my help if you can’t answer my questions? You have to be honest with your 
lawyer if you want them to help you. And I didn’t have nothing to hide but I 
just felt bad having to tell her that I’m behind on my mortgage and I’m not 
with my husband, and I don’t have- I’m not proud of everything I say (sighs).

What eventually put Nancy at ease was her sense that Marjorie both understood and

believed her. Nancy credits her own honesty (and Marjorie’s ability to discern this)

as the reason for Marjorie’s understanding. In other words, Nancy, like many other

clients, made a point of championing her own worthiness and honesty as responsible

for engendering her lawyer’s goodwill and trust, counterposing this against

hypothetical (or actual) others who try to get things “over” on their lawyers or on the

system.

Not saying she’s been in my situation before, but I think she understands and I 
think she sees and feels honesty with me. Sometime you feel a person... I 
think she feels a vibe, a vibration of honesty in what I’m saying to her. I think 
she feels that. Because if I was dishonest, I think she would feel that, too. 
She’s been around I’m sure a lot of clients that didn’t tell the truth but they 
want them to defend her. (Shouts) “I didn’t really do it!” (laughs). But, no, I 
really am sincere when I come to her.

Summarizing her thoughts on the interaction, Nancy imagined what it would have

been like to work with a different lawyer, one who either judged her or ignored her.
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Had they got me a guy, a 80-year old guy with a beard, I’m not saying it 
would have been any different if he was a nice person.... I didn’t see her 
come across to me as (in a disgusted voice), “Oh you’re a ghetto being and 
you’re this person that I got to help” and blaming everything on me that I 
brought to her attention.... She didn’t really come across to me like I had to 
feel guilty and bad about my thoughts to come and ask her for help. ... As I 
said, she was just so eager and willing to help me! And I was just glad that 
she was willing to help me. ‘Cause sometimes you can go to people and they 
say (in mock boredom) “Next in line.. .well never mind, I really have to go 
now” and see the disinterest in the lawyer.... She never seemed that way to 
me.... ‘Cause she was hanging right in there with me.... I felt, you know, 
connected (laughs).

Clients perceive lawyers’ hard work on their behalf as expressions of caring and in 

some cases as a testimony to their own credibility. Clients like Nancy work hard to 

give off “vibes of honesty.” Some, like Dara, help their lawyers gain a better 

understanding of the obstacles they face. Still others, like Loma, decide to trust their 

lawyer even when this is difficult in light of past experiences. From this vantage 

point, the formation o f relationships between lawyers and clients is mutual and goes 

beyond lawyers’ attempts to make clients feel at ease. Lawyers and clients are 

involved in an ongoing process of gauging their working relationships, which contain 

both professional and personal elements.

The Professional-Client Relationship as Friendship 

Several clients went so far as to say that they think of their lawyer as a friend. 

Clients are more beholden to and dependent on their lawyers than vice versa and it is 

usually the case that clients reveal much more extensive and intimate information to 

lawyers than lawyers reveal to clients. Most clients are not naive about this and did 

not use the term “friend” in the sense of an intimate, largely reciprocal, relationship 

but rather to indicate that their lawyer cared about them. Maryann understood that
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while her relationship with Pete was for her unique and special, Pete has other clients

who probably feel that they have a special connection with him.

He’s just like a friend, you know, I think that I felt like I’ve known, he’s a 
family friend for years or something. And he has this type of thing with him 
where, I guess it’s the aura, I guess, he makes you feel like he’s totally just 
your friend (laughs). You know? And he probably just totally somebody 
else’s friend, too.... He’s just that type ofperson, I guess.

Latonya also understands that although her relationship with Joanne is like a 

friendship in some ways, she and Joanne are not “friends” in the common sense of the 

word:

I would say, like I talk to Joanne. I talk to her. I...like a friend, like! You 
know? That’s how I talk to her. I say, “Jo, well this-” you see I call her Jo, I 
don’t say Joanne.... I talks to her... and I look at her like a friend. I mean, I 
know that she’s not my friend but like, I trust her. I trust her. I really do.

This was echoed by Ruth, also a client o f Joanne’s:

I mean, she generally acted like she cared. You know, some of them don’t. A 
lot o f them just had a attitude like (in bored voice), “okay well, you know, I 
have to do this for you, that’s all.” But she, it was more like a personal thing 
like we was almost friends, like? I could tell her anything, as hard as it was. 
‘Cause so much stuff had happened and she just made me feel like she was 
going to actually try to do anything she could. I guess that’s what made the 
difference. All o f them aren’t like that, I mean, I’m sure. I wasn’t expecting 
her to be like that (laughs).

Latonya, Ruth and Maryann view their lawyers “like a friend” because they found in

them something different than what they expected from a lawyer. Latonya and Ruth,

although they explicitly compare their respective relationships with Joanne to

friendship, at the same time acknowledge that it is not a friendship. Familiarity (for

Maryann), trust (for Latonya), and caring and commitment (for Ruth) mark the

relationship as one Hke (although not the same as) friendship. It is telling that clients

struggle to find a word to express the idea of a professional relationship that is

characterized by elements o f warmth and respect. As Ruth points out, this is not
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something that clients have come to expect, particularly when services are offered

free of charge. Clients expect such services to be given grudgingly or with

disinterest, if at all, and expressions of empathy and caring are treated as anomalous

or outside of the professional helping relationship.

Martin viewed friendship and professionalism as mutually exclusive. When I

asked him to describe his rapport with clients, he specifically noted that he did not

want to be regarded as a friend.

I view myself as playing a professional role in their life. And I try to keep the 
relationship on a professional basis. Now that doesn’t mean it’s not cordial, 
but I don’t want them to regard me as their friend, I want them to regard me as 
their lawyer. So, for example, I would never call a client by his or her first 
name, even though they will frequently call me by my first name.

Martin’s commitment to such a formal professional role was uncharacteristic of the

lawyers in this sample, although may also in part be attributed to his general

demeanor, which was relatively formal. However, it demonstrated a respect for

clients and sensitivity to their needs that was shared by other lawyers. Martin knows

that clients come to him for his professional services, and he makes a point o f treating

them with dignity and providing services at the highest level of professionalism. As

Martin feels that too informal a manner is at odds with respect for clients and their

needs, he emphasizes the professional aspect o f his relationship with clients at least in

part by acting other than as a friend. NELS reinforces this organizationally. Justin

invited Pete and his girlfriend to dinner after the successful resolution of Justin’s case.

Pete initially declined the invitation, telling Justin that it broke NELS rules against

receiving gifts from clients. Pete, he noted that NELS rules were murky, but that he

preferred to err on the side o f caution because he did not want clients to feel beholden

or to consider his professional representation as a favor rather than an entitlement.
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When Justin informed him that to decline the invitation would be considered an insult

Pete changed his mind. Lawyers struggle with what is the most respectful and

appropriate stance in a relationship with any given client.

Pete was more representative o f the lawyers. Despite the ambiguity, overall

Pete was gratified to hear that his relationships with clients were characterized as

“friendly,” understanding friendship in this context much as Maryann (his own

client), Joanne and LaTonya did.

I think it’s more warmth, is what the friendship thing is. There’s a mutual 
warmth and I think a crossing of barriers and joining of empathy and a sense 
o f connection between the client that this means something to the lawyer 
beyond that that’s my case, that he’s really there for me because he cares 
about me or she’s really there for me because she cares about me. And I think 
that’s what we ought to be doing.

But there are limits to this. As a practical matter, lawyers cannot take the time to

develop that level o f engagement with all clients. Lawyers also have affinities for

some clients and not for others. They expressed likes and dislikes for certain clients

and certain “types” of clients. For instance, one lawyer admitted that he was

uncomfortable working with clients with mental illness. Several lawyers discussed

clients’ anger as interfering with their relationship. Vicki, one of the most recent law

school graduates in the study, was still learning how to respond to hostile clients.

The very first time it happened to me I was so upset and like took it so 
personally and thought... “Am I going to have to deal with this all the time?” 
And then I talked to other people about it and they said, “You don’t have to 
take that.... You have to understand where they’re coming from, you have to 
be polite. But you certainly don’t have take.. .someone yelling at you.” And 
so more recently I had a client who.. .was really upset with me and I said, 
“You know what? I can’t talk to you, you can’t talk to me like this and I can’t 
explain anything to you if you’re yelling at me.” And hung up. And it just 
felt so much better (sounding relieved) ‘cause I didn’t feel guilty about it and I 
didn’t feel bad about myself.

Suzanne, on the other hand, has a different way of coping with hostile clients.
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Especially in the beginning, they’re like really upset. Like their children have 
just been taken, they feel like they’ve been lied to by the [child welfare] 
worker. They feel that everyone’s lying about their situation. They’re just 
furious. And sometimes I think they yell at me ‘cause I’m the only one who’ll 
like let them yell at me. Like I don’t usually yell back, and, you know, if they 
need to work off their frustrations somewhere I’d rather they yelled at me 
than.. .their worker and that’ll go on their file.... “Mother has problem with 
anger management, mother has called worker son of a bitch....” There’s 
times when I just feel like really crappy and then you just sort o f go home and 
try not to take it home with you.... I know it has an effect on me. Like, I 
don’t work on their case as much as I should. Although I have to admit the 
ones that are really.. .on me, even if they’re mean, I’ll still work them.

Despite differences in approaches, client hostility may dampen lawyers’ efforts;

lawyer-client relationships are a two-way street.

While lawyer and client personalities certainly play a role in relationships

(and in part explain the difference in Vicki’s and Suzanne’s approach to clients),

differences also arise from the nature of their different kinds o f legal work. For

example, Vicki’s work involves limited contact (often entirely over the telephone)

with clients concerning employment issues. Suzanne’s work, in contrast, entails

long-term relationships with clients involved in the child welfare system, many of

whom struggle with mental health problems or mental retardation. When I asked

Suzanne what she has learned from her clients, she told me that working with Erica, a

particularly volatile client with some mental health issues, has taught her the

importance of “hanging in there and not getting- not taking things too personally.”

By understanding the frustration and anguish that her clients experience, she distances

herself from what might otherwise feel like abusive behavior. She can thus “hang in

there” for and with them. Such distancing helps clients to trust their lawyers,

especially in the dependency unit in which clients are involved in a system that is

characterized by suspicion and a high level o f surveillance. Ruth, a client o f Joanne’s
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(also in the dependency unit), explained that when a lawyer stands by her client in

spite o f the tensions between them, the client can stay with the legal process rather

than give up or act in a way that might jeopardize her case.

I didn’t have to like put on no facade. Like for those social workers, I had to 
pretend. Well I was angry anyway- screw them. But I’m saying, I didn’t have 
to pretend like everything was all right when it wasn’t with Joanne. You 
know, if I was angry, she didn’t care. You know, she would try to come out 
and talk to me if I walked out or whatever, and I couldn’t do that with nobody 
else. I had to correct myself, you know, talk to them. ‘Cause I know when I 
be angry it tears off o f my eye,18 it hurts so much (laughs).

The Effect o f Practice Constraints on Client-Lawyer Relationships 

While lawyers attempt to fashion a client-centered practice grounded in 

respect for clients, they universally lament interrelated funding, personnel and time 

constraints that impede their efforts. Most important, the limited resources build into 

the system the differential treatment discussed above. When there is not enough time 

to serve all clients that as lawyers might deem appropriate or desirable, only the 

criteria for rationing are open for debate.

Like other legal services programs, NELS has too fewer lawyers and support 

staff. Lawyers have large caseloads. Some expand their work hours, allowing the job 

to encroach upon their personal lives. Denise, who complained about the difficulty of 

reaching Martin, told me that he gave her his home phone number. Martin, a self

described workaholic with a high caseload, admitted that it was difficult for clients to 

reach him and therefore he routinely returns phone calls from his home at night and 

on weekends. Many lawyers feel that they spend insufficient time with clients and on

18Ruth means here that it makes her so angry that it is painful, making it hard to control her temper.
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clients’ cases despite working long hours. Indeed, a few said they felt as if they were

bordering on malpractice. However, most find it difficult to turn away clients,

particularly if they have met them or have been asked to help them by another lawyer

or paralegal. This results in a high level o f stress, as Steve described:

If I’m too swamped, I just stop taking cases. And that’s a decision that I 
make. Now I am known not to do that. And I take on too many cases. And 
when I get way swamped, then I stop. But I have too many cases, I know that. 
And when I get overloaded is when it gets just too crazy. When I lose 
things.... Or, you know, there are.. .signs. For example when a client calls 
and I don’t know who they are. Or when I wake up in the middle of the night 
and think, oh my God, I didn’t file the appeal and then of course I go find the 
file and, yeah, I filed the appeal two months ago but I have no recollection of 
it. Then I know that I have got too much going on. Or, I mean, look at this! 
(He points to piles of paper on desk and all over his office).... But right now, 
I’m totally overloaded, I got too much on my plate... But I just can’t say no 
to my clients.

At least in hindsight, clients seemed to appreciate that they are one case of

many and that the lawyers were overwhelmed. Denise described the frustration of not

being able to reach Martin.

And I felt as though, every time I called since we had to start going to 
court, they say, “Well, Mr. Reynolds is in court.” And sometimes he 
wouldn’t return my calls ‘cause he was so busy, and he might have 
forgotten, you know. See, I’m realizing that now, but you know at 
that time I didn’t want to hear nothing about “He at a meeting” 
(laughs). You know, look, I want him to report to me, to take care of 
me, and that was it. But that was being selfish. That was really being 
selfish. But I was really, I’m tell-1 mean-1 know a lot o f people is 
need for service and stuff like that but I felt as though my time was 
limited. I didn’t have but so much time.

As Lipsky (1980) notes, clients are socialized to anticipate and accept the limitations

of bureaucracies and so client satisfaction may be as much a matter o f low

expectations as good service. Many of the lawyers were more sensitive to what clients

might (or should) be dissatisfied with than were clients themselves. While many

lawyers deplored the lengthy waiting time or the sparseness o f the waiting room
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(particularly at the branch office), which they thought clients experienced as poor 

treatment, most clients did not share that perception even when questioned 

specifically. Limited resources experienced by lawyers and clients exacerbate the 

difficulty of delivering services and serves to limit clients’ expectations of the manner 

and quality of the services they receive. Where clients and lawyers are least likely to 

compromise expectations is in providing time to listen to clients.

The Importance o f Listening

According to Binder and Price (1977), the technique of empathetic

understanding or listening in an attentive, non-judgmental way is an important tool

for communicating with clients. It makes clients more apt to speak honestly and at

length, increasing the likelihood that lawyers will better understand client goals and

concerns and will obtain the most useful amount of information. Despite time

constraints, most lawyers tried hard to allow clients to tell their stories fully. The

lawyers viewed this as necessary to understand what the client was trying to

accomplish. Martin said that he found it

useful to let the client talk first.... Sometimes it’s frustrating because we’re all 
pressed for time, and they throw in extraneous stuff, or they don’t put it in 
appropriate order in terms o f chronology, but, urn, at least you get a sense of 
what the client wants. You know, altogether too often when I was a very, 
very young attorney I would assume that that’s what the client wanted - and it 
wasn’t really the client’s concern at all. They had something very different on 
their agenda. So I think you have to listen to that stuff to figure out what your 
client wants in terms of problem-solving. And then go back and ask lots of 
questions and lots o f details, too, based upon what the client’s concern is.
And that process even in simple cases usually takes a half hour. And I’ve 
found that people appreciate it if you don’t rush them.

Like Martin, other lawyers and clients viewed what such “empathic listening” as an 

essential component in the fostering a better lawyer/client relationship. It respects
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client’s need to give her own narrative of events- however chronologically disjointed

or “non-legal.” Lawyers regretted the necessity to “focus” a client; they took pains to

legitimate the clients’ need to talk and to explain why the legal process required

certain information or a particular focus.

This empathy is also important on the political level, and it is part of what

facilitates the legal consciousness described in the previous chapter. When lawyers

convey understanding of the client’s situation as a legitimate grievance, it validates

the client’s understanding of herself as worthy - a very different experience from the

message conveyed to them in their encounters with the many public agency

employees who are suspicious and rude. Loma explained that her understanding of

healthcare issues was bolstered by Steve’s concurring assessment, which he revealed

to her in keeping with his openness and receptivity to her as a fellow human being:

He’s also been very open about who he is personally, you know, his 
children. He’s shared some of that so he has made me feel like he’s 
not just a lawyer but he’s a human being and that has helped a lot.
Most lawyers, they don’t have enough time to get personal. He found 
time to get personal. Which is a good thing. It reassures people that 
you’re human.

Lawyers and clients recognize the importance of empathy and mutual respect in 

maintaining a satisfactory relationship. However, the intensity o f such a relationship 

can also be a strain, as I discuss below.

THE PROBLEM WITH CARING 

Brutal Need

The stress experienced by the lawyers is not only the result of limited 

resources, but resources limited in the face of what has been famously called “brutal
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need” (Goldberg v. Kelly, 1970). Lawyers understand that individuals turned away or 

even referred by NELS often have no other source of assistance. They empathize 

with their plight and are frustrated by the need to ration services. Elena, a lawyer in 

another legal services organization had once been part of NELS, best characterized 

the difficulty o f allocating scarce resources to people in need when she spoke of her 

current job:

It’s just very draining, this day to day. And you’ll have to say no to the 
clients, and sometimes I think, at least in family law, I mean we only represent 
probably 5% o f the people who request assistance. It’s just, we just can’t - the 
number of attorneys we have, so we’re just continuously telling people:
“Well, no, I’m sorry you’re going to lose your children, but I can’t do 
anything for you.” Or, our consumer housing unit, there aren’t that many of 
them, so: “I’m sorry you’re going to lose your house today, but-” And you’re 
on the front line all the time doing stuff like that, It’s really overwhelming.

Many NELS’ clients have few other people to turn to. Clients o f the elderly

law unit often live alone or with sick spouses or are homebound. Clients in the

family advocacy units find it difficult to trust others in light o f their experiences with

child welfare agencies, especially since many of these cases are initiated through

anonymous tips that many suspect come from neighbors or former friends. In other

units, too, clients may not want to turn to others if they are embarrassed about their

situation. NELS’ lawyers understand this isolation, and it complicates the problem of

saying no.

Bearing Bad News 

Lawyers find it hard to give clients bad news, particularly when they are 

themselves critical of the legal situation. Marjorie tried to explain to me what it feels 

like to conduct an initial interview when she discovers, in talking to a potential client, 

that she probably will not be able to help her:
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I’ll just ask why they fell behind and what their income is and what their 
family situation is, just to kind of get a sense of what the situation is.... Some 
people, if they don’t have any income there’s no chance they’re going to save 
their house and I tell them that (sarcastically) “Some people are just too poor 
to live-,” which are the worst cases to deal with.... I just hate it, it’s the worst. 
It’s like one of the only things that I hate about this job.. .telling people that 
they’re too poor to own a house. That’s only costing them $150 a month! 
Corey: That must be so hard.
It’s awful. It is awful. It’ll make me cry right now.

Several lawyers remarked on their emotional frustration; Marjorie was one of four

who mentioned crying with clients or about client predicaments.

Some NELS units turn potential clients away more often than others. This is

partly a result o f resource constraints and partly a result o f the legal remedies

available. Martin noted the public housing unit turns down the majority o f potential

clients because they are unable to help them.

I would say that anywhere from 50-75% of the people who contact us, the 
most that we can do is give them some advice and we won’t be able to do 
anything else to help them. So for the paralegals and actually the attorneys 
[who] take their turn in intake too, it’s sometimes a discouraging thing 
because you find there’s lots and lots o f people that we just can’t help.... 
Internally it was a little bit difficult for me, because I don’t particularly like to 
tell people bad news. I don’t think anybody does. Um, and I don’t like to tell 
people that there’s nothing that we can do for them. So that I think it was 
difficult for me to do, more than to conceptualize how to deal with it. But 
over time, I found that people really do appreciate your being honest about 
what you’re doing and they understand why you’re doing it, and may not be 
totally happy about it but they’re also going to accept it.
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Ironically, it is the client’s understanding that ultimately helps him cope with the

necessity of delivering the discouraging message. Again, a client’s understanding

and acceptance should not be confused with passivity. Rather, it confirms what clients

expect from a “system” that is unfair, unhelpful, and uncaring, a point of view largely

shared by the lawyers at NELS. For Vicki, this shared understanding can make it

even more difficult to inform clients o f the legal status of their claims.

Some people just say okay ‘cause they’ve heard it before or they just expect 
the system to be that way. Some people get really upset and they think that 
there is something I should be able to do for them. And then some don’t get 
upset at me, they get upset at the way things are and, you know, I can only 
agree and say, “yeah, it’s really unfair. And it’s a law out there and most states 
have this law and if you really feel this strongly about it you should write to 
your legislators because they’re the ones who are going to change it. But right 
now that’s the way it is.” [Wjhen I first came here and I was talking to people 
they told me
how they handled this conversation ‘cause we all have our own way of 
dealing with it and it, it’s difficult every time. Right before I’m about to 
launch into it I sort of have to take a deep breath and say, “Okay (with a sigh). 
You’ve just told me like this whole horrible set o f events that happened to you 
on the job and now I have to tell you that there’s nothing that I can do.”

Even in ongoing relationships where lawyers have accepted cases, they

understand that the information or “instructions” they convey will likely add to the

client’s stress. Lawyers want to assist clients and thus dislike it when their

professional role demands that they add to a client’s distress. Marjorie commented on

this:

I understand that my clients have a lot o f stress and I hate to be the source of 
more stress. Like I’d hate to write them another letter that they don’t want to 
open. Even though I need to write a letter that says, like, “Make your payment 
or else your bankruptcy’s going to be dismissed and you’re going to lose your 
house.” You know, I’m conscious of that when I’m writing letters, probably 
less so when I’m talking to clients, actually, but when I’m writing letters I 
always want it to sound like - 1 don’t want to create more stress. Like I see my 
job as trying to alleviate one point of stress. So I never want them to get a 
letter from me, if they’re behind on their payments, that they go: “Oh I don’t
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want to open that because she’s going to be yelling at me for not making my 
payments.”

The lawyers are not dealing with abstractions but individuals. They see the clients, 

they hear them, and they are distressed when they must turn someone away or when a 

case goes badly or a client experiences setbacks in another areas of her life.

COPING MECHANISMS 

A relatively new field in legal scholarship, therapeutic jurisprudence, notes the 

importance of understanding emotional aspects o f lawyer-client relationships.

Lawyers face difficulties when they open themselves to the suffering of clients. Mills 

(2000) calls this practice “affective lawyering.” While the incidental trauma to 

lawyers is incommensurate with the trauma that clients experience, lawyers must 

develop coping mechanisms to stay healthy (Afek, 2003). In this section, I examine 

some of them

Steve credits his temperament for giving him the ability to compartmentalize 

his work. Although he sympathizes with his clients, and develops ongoing 

relationships with some of them, Steve sets boundaries that enable him to continue 

working at NELS.

I don’t think that it’s that I’m not sympathetic and empathetic and angry and 
sad, but it doesn’t sort of make me go home and pull my hair out and take out 
all the money from my bank account and give it to all o f my clients. I mean, it 
just doesn’t overwhelm me. Which is fortuitous. I don’t think it’s anything 
that I get credit for. It just doesn’t- maybe I should be banged up a bit because 
it doesn’t and maybe it should more. But it doesn’t make me - 1 mean, there’s 
some people in our office that go home and do more good works. Much more 
than I do. I mean, there’s some people in the office that they spend, they 
spend their vacations building houses in Mexico. It’s like, “Oh my God, how 
can you do that!” I don’t do that!? You know, I don’t do that. I mean, for 
example, just silly things. We went to Jamaica once for vacation. I won’t go 
back to Jamaica. There’s too many poor people in Jamaica. I don’t want to
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go on vacation and see poor people. I don’t need it. Which is totally selfish. 
You know, I have- No. No, no thanks. That’s not what I want to be 
confronted with when I get away from it all. And you got to have a bit of a 
sense of humor about what we do. If you take it home with you every day and 
it overwhelms you every day, you’re done.

Steve distinguishes between empathy and a complete identification with 

clients. Empathy is important because it allows lawyers to care about their clients and 

to understand them. As we have seen, clients perceive empathy as a defining aspect 

of their relationship with their lawyer. However, this does not mean that the lawyer 

need abandon his or her own lifestyle, nor should empathy occasion despair that may 

ultimately be debilitating. No client wants or expects her lawyer to renounce his 

position and salary, nor do they want the lawyer to dissolve in a pool o f emotion.

They want competent assistance, after all. Indeed, none of the five clients who spoke 

of wanting to be a lawyer at some point in their lives expressed an interest in doing so 

out of altruism, but rather saw a legal career as a means to improve their lives through 

better incomes and more prestige. Lawyers’ ability to empathize without losing their 

separate identity is a coping mechanism that allows them to continue in a difficult line 

o f work, assisting clients who experience trauma while avoiding the dangers of 

burnout or “compassion fatigue.”

The lawyers in this study characterized NELS as a collegial workplace that 

provided strong support, both professionally and emotionally. Liz told me that when 

she felt her “humanity slipping away,” she would turn to the head of her unit whom 

she admired as a role model and who was willing to listen to her. Maijorie told me 

that the family advocacy unit was close-knit and that the attorneys shared a black 

humor that helps them cope.

173

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



They have this really unique way o f laughing at their clients. You know, like 
kind of as a survival skill.. .that develops as a way to cope with these tragedies 
that you’re dealing with or difficulties that you’re dealing with every day. To 
an outsider it might sound almost gross, but they’ve got that going on down 
there. And it gets them through. And they’re completely, they only get away 
with it because they are completely compassionate about their clients and they 
love their clients and go to the ends o f the earth for them, but it’s an 
interesting, they poke fun at their clients.

Not only are lawyers able to laugh together, but they are also able to turn to

colleagues when they need to cry. They also rely on each other to learn techniques to

cope with difficult clients. Marcia and Steve, who are perceived by other lawyers in

their respective offices as being able to communicate well with people experiencing

mental illness, both told me that other lawyers or staff members at NELS call on them

for help with clients. Many of the less experienced lawyers also spoke of getting

advice or support from more experienced colleagues, illustrated by the example o f

Vicki’s learning howto cope with hostile clients, described earlier.

Perhaps the most interesting paradox in affective lawyering, however, is that

its greatest source of difficulty also appears to provide the closest thing to a solution.

The same work with clients that so troubles lawyers also provides a sense of

connectedness to the people they set out to serve, inspirational models of human

resilience and an impetus to continue “Sisyphean work” (as Jeff put it in a paper he

wrote in law school). Joanne’s contact with clients reminds her why she chose to be a

lawyer and allows her to see how her work and the law affect people.

I think that it’s easy to lose sight o f what you’re doing and why you’re doing 
it. I mean, the law that I learned about in law school is nothing at all like the 
law that I’m practicing every day and there are so very few people who 
connect to the law that I learned about in law school. It’s like a very insular 
group. And these are the everyday people and this is how law affects the 
everyday people, or clients at [NELS].
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Vicki explained that one reason she went to law school after working with

kindergartners in a federally sponsored teaching program was to influence policy in

order to make a bigger impact. With time, Vicki has come to realize that small,

tangible results are meaningful, and she translates this understanding into her goals

for future law practice.

I didn’t feel like I was having enough impact with the 30 students I had in my 
classroom every year. But then, having seen the policy of it, like, I don’t, I 
know that-1 could measure the impact I had on each kid. I could tell you how 
far they came from the beginning to the end of the year. I could tell you these 
kids couldn’t read and now they can read. And I think having stepped away 
from that for three years and looked at the bigger picture to see the broader 
impact you can have? That I think I might like the smaller impact. And I’d 
like to deal with the 30 kids every year or the 30 clients every few months, or 
whatever the case may be.

Steve expressed similar sentiments, and relishes the satisfaction he gets when he is

able to help secure material assistance for a client.

And every day we, I get victories. And I don’t think I’m unique. Which is 
great. You know-1 mean, it’s like I had one yesterday where, and it was a 
hassle, but finally my client got what she needed, and it was like, “Yes!” 
That’s another one, we can close that one. And it was great, I mean it was 
great to call the client and say, “Yes, the food stamps are on and yes, you’re 
getting the cash!” ‘Cause it had been such a struggle. So there’s a lot of 
positive reinforcement.

Affective lawyering carries risks and benefits, and lawyers must suffer the former if

they are to experience the latter. For most NELS lawyers, the benefits outweigh the

risks.

Being affected by clients also provides lawyers with the incentives they need 

to continue to practice law in systems that feel unresponsive and stingy. Joe, a lawyer 

in the housing unit, uses quotation marks to describe his clients as the ones “helped” 

because he gains more from the representation than his client:
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Sometimes helping people “in the smallest sense” is important. It’s important 
personally to me because it keeps me going, it’s important to the individuals 
“effected” or “helped,” and it’s important to the organization to have the 
credibility that comes with helping people in individual problems.... If at the 
end of the day (there are some cliches that never used to be cliches), if you 
prevented a family from being forced to move into a homeless shelter, you’ve 
done something with that day, you’ve accomplished something. Sometimes, 
the biggest benefit o f that goes to you. Well, at least it’s a tie, I supposed.
You may have been at a low energy point and all of a sudden, the job, you 
remember why you’re doing it. And it gives you as much as, almost as much 
as, it gives to the families.

When I asked Marcia if her clients affected her, she said that her understanding o f her

clients’ dire circumstances gives her the necessary energy to work hard for them.

I hope and feel that most of my clients really affect me. And they affect me 
both negatively and positively.... I think I’d start being burnt out if they 
didn’t affect me. I think if I became hardened to what they’re 
experiencing... and my job wouldn’t mean much to me..., I wouldn’t have the 
energy to do it well. I mean, not all the time, but there are times I get up at 
4:00. If I’ve got a hearing, you know, first thing in the morning and I . . .you 
know what I mean? And to find that energy to do that at [mid-50s], you 
know, I think it’s because I do, I want to get them that money.. .because their 
life is so hard because it is so hard to be so poor. I mean, it’s not really 
anything more dramatic than that. I mean, it’s just really hard to be that poor. 
You know, year in and year out. And this $579 makes, is a big, big help.

Marcia not only drew strength from her clients’ needs, but was inspired and

touched by stories of their bravery, resourcefulness and caring for others in the face

of them. Many lawyers told me that they marveled at their clients’ resilience. I

talked with Ben about his client, Elinor, who suffered from lupus. Elinor came to

Ben for help with bankruptcy proceedings. During the course of their relationship he

also assisted her in obtaining help against an abusive husband who attempted to place

her in a mental hospital against her will under false pretenses and later threatened her

life and home by smoking crack near her oxygen tank. Ben visited Elinor in the

hospital at one point while she was being treated for complications o f lupus and
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although he had not seen her since closing her case, told me he thought of her and

was sorry that he did not have the time to keep up the relationship. Discussing

Elinor’s hopeful outlook despite her devastating troubles, Ben said that while work

with clients was at times depressing, it was more often inspirational.

And that sometimes translates from my end into- some days walking down the 
street in front of the office and seeing all the trash and the crazy people 
wandering around and I think I’m like walking through hell or something.
And then some days I’m seeing all this strength that is, um, kind of- the 
tremendous survival ability that many of the clients sort of present. And um, 
um, and you know I would say in terms of it translating to me most o f the time 
I’m feeling very positive about the clients and what we’re doing. But there 
certainly are days when I’m feeling overwhelmed. Like many of the clients 
do.

TEMPERING ABSTRACT NOTIONS OF PROGRESSIVE LAWYERING WITH

COMPASSION FOR CLIENTS 

Whatever the quality of the relationship, face-to-fece encounters bring out the 

tensions in progressive practice. Social justice ideals such as empowerment or 

collaboration and ideal professional standards must be balanced against a reality o f 

limited resources and the poverty o f legal remedies. Lawyers are conscious of this 

and strive to meet clients’ needs and their own professional goals to the best of their 

abilities within these constraints (McCann & Silverstein, 1998).

Situated practice forces progressive or radical legal service lawyers to balance 

abstract notions of ideal lawyering with compassion and understanding for particular 

clients. This distinguishes legal services lawyering from other forms of what Sarat 

and Schiengold (1998) have called “cause lawyering,” a heterogeneous collection of 

practices that they explicitly refrain from defining but which have been identified
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inter alia with “human rights lawyering, critical lawyering, feminist lawyering, 

radical laweyring, civil rights and civil liberties lawyering,” etc. (1998, p. 5)

Often, progressive lawyering’s main source of tension is defined as a choice 

between serving the client and serving the cause. Derrick Bell (1976) illustrates this 

with lawyer-led desegregation litigation. Initially, both lawyers and stakeholders 

(actual plaintiffs and the broader group of interested players) desired desegregation as 

a means to provide the quality education to which African American children were 

entitled. However, civil rights lawyers continued to fight for the “cause” of de

segregation long after the original plaintiffs and others questioned its utility and 

sought other ways of achieving their original goal to provide their children with 

quality education.

Such a separation of interests between the cause and the people it intends to

serve happens not only in class action litigation, where the goals are explicitly

societal rather than individual, but also in individual cases. In a stark example o f this,

McMunigal (1996) characterizes the attitude of Norma McCorvey’s lawyer Joanne

Weddington in the landmark abortion case, Roe v. Wade (410 U.S, 113 (1973)):

Weddington also criticizes restrictive abortion laws as treating a woman as 
merely a means to an end, a reproductive vehicle or "carrying case for a 
fetus." Yet Weddington treated McCorvey almost exclusively as a means to 
serve the end of changing the law of abortion. Weddington describes 
McCorvey as "ancillary" to the primary focus on all women. The word 
ancillary, derived from the Latin word "ancilla" for a maid-servant, conveys 
the idea of a subordinate, instrumental role. Weddington also describes 
McCorvey and the other individual plaintiffs in the case as "vehicles for 
presenting larger issues." McCorvey, from her vantage, writes of the lawyers 
as "using me as their plaintiff." The picture she paints is clearly one of being 
simply the lawyers' "ticket" to the courtroom (McMunigal 1996, pp. 806-807).
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This description is incongruent with the findings in this study. This is because NELS 

is a client-oriented legal services program and its lawyers espouse a philosophy that is 

quite different from that of more policy-focused organizations. As both Bell and 

McMunigal note in their descriptions, the NAACP and Weddington, respectively, 

“looked” for the “right” plaintiffs to come along. The concerns of the individual 

plaintiffs were secondary to the concerns for the constituents as a group. While this 

calculus also comes up at NELS, which does policy work as well as legal services, 

most o f the lawyers interviewed regarded serving individual clients as their primary 

mission. Policy-oriented organizations do address issues that arise from an 

aggregation of individual concerns, but their focus is different, as are their 

relationships with clients.

Client focus distinguishes the work of the lawyers in this study from the work 

of other cause lawyers. The latter, as characterized by Sarat and Scheingold (1998, p. 

4), “gives priority to political ideologies, public policy, and moral commitment.” As 

a result, “cause lawyering often attenuates the lawyer-client relationship -  a 

cornerstone of the established conception o f professional responsibility.” In legal 

services work the lawyer-client relationship is not attenuated by the cause. Instead, 

the “cause” embraces a commitment to the client while substantive content (“social 

justice,” “equal opportunities,” “serving the poor,” or “redistribution of resources,” 

etc.) often remains unspecified. Put differently, the “cause” includes an inseparable 

component of service to individuals.

Because of this client orientation, the tensions between notions of progressive 

lawyering and practice with individuals are generally much more subtle than those
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described in the progressive lawyering literature. For example, Pete was concerned

about his tendency to succumb to client requests for assistance despite his worry that

such assistance might foster dependence, something that goes against his notion of

progressive lawyering:

I have a client who came in last week who is going through a ton of different 
things. She’s got a tremendous amount o f anxiety and depression and we’ve 
been worried that she might also be suicidal. But she came in so wound up.... 
It was this little tiny thing that means nothing. I said... “You’ve explained 
this, I’m going to take care of it from here. Take this off your mind. You 
don’t need to worry about this problem, you’ve got enough things to try and 
deal with, don’t worry about this one. This is taken care of. She was 
completely relieved, you can tell the stress just (indicates washing away).

When I asked Pete what troubled him about this, he responded:

The part where it’s problematic from an empowerment perspective is you 
really shouldn’t be saying “give it to me, I’ll handle it, I’ll call you when it’s 
fixed,” which I basically said in that case. But I think it was appropriate for 
that case.

Pete’s response to his client’s needs and desires illuminates the paternalism in

progressive lawyering. This client clearly wanted (and arguably needed) her lawyer

to take control of the situation. To force her to handle it herself in the name of

empowerment purposes would impose the lawyer’s notion of the client’s best interest.

The lawyer was in fact confronted with the sometimes-competing notions o f best

interest: client independence, compassion, and autonomy.

Pete’s ambivalence provides insight into the apparent conundrum that

Southworth (1996) raises in her study of cause lawyers in Chicago:

Some of the lawyers who seemed most committed to deferring to clients also 
emphasized their obligations to advise and recommend. And many of those 
who said that they sought to give clients control commented on the difficulties 
of discerning client interests and resolving conflicts, particularly in collective 
projects (p. 1126).
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The answer to this puzzle is not so mysterious. It is precisely those lawyers who open

themselves up to their clients and respect their individual humanity who may be most

willing to temper rigid theoretical models o f progressive lawyering. It is within the

individual encounter that lawyers are forced to balance competing values. For

lawyers who are “afflicted by their clients” (Addams 1911/2002), these are not

abstract moral issues but ethical questions that must be resolved in the context of an

ongoing relationship with a real client (Toulmin, 2001).

The lawyers in this study usually resolved such problems based on their

subjective assessment o f the particular client’s needs and capabilities. In most cases

the lawyers felt that they made the “right decisions.” However, they were sensitive to

the contradictions that their decisions embodied when viewed through the lens of an

abstract ideal of progressive lawyering, which they contrasted to the messy practice

of lawyering with “real” clients.

Drawing on early social change workers, Jane Addams articulated the effect

of interactions between intended recipients and would-be benefactors. For Addams, it

was not the client who needed changing (although she might need material assistance)

so much as the professional helper, and it was the mutual encounter and learning that

formed the basis o f social change. Would-be benefactors had a better understanding

of contextual realities than the professional:

[T]he contact with the larger experience, not only increases her sense 
of social obligation but at the same time recasts her social ideals. She 
is chagrined to discover that in the actual task of reducing her social 
scruples to action, her humble beneficiaries are far in advance of her, 
not in charity or singleness of purpose, but in self-sacrificing action....
She has socialized her virtues not only through a social aim but by a 
social process (Addams, 1911/2002, p. 69).

181

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



Because NELS lawyers are what Shamir and Chinski (1998) refer to as “foot 

soldiers”- lawyers who “represent people and not ideas”- they are much more likely 

to have their ideals of social change and progressive practice challenged and altered. 

The face-to-face contact provides an impetus to continue to practice, despite 

frustration with the limited efficacy o f direct representation in a fight for sweeping 

social change. Lawyers are able to continue working in a system that they reject 

because they place a higher value on helping individual clients. In other words, most 

of the lawyers in this study are radical in their orientation even though they do work 

that arguably could be described as liberal, as discussed in Chapter 3. This same 

client orientation is also the basis for altering ideal types of progressive practice in 

favor of modifications that lawyers feel are required by situated practice and their 

understanding of client needs and desires.
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CHAPTER 7

PROGRESSIVE LAWYERING AND THE ETHIC OF RISK

STRATEGY OR ETHICS?

Notions of progressive lawyering too often remain at the level of strategy or 

tactic. Such strategies are tied to normative values in their relationship to social 

justice goals, variously defined. Adoption of broader goals such as empowerment, 

autonomy, or transformation (rather than merely securing material rewards such as 

housing or disability benefits) might appear ask us to incorporate the process of 

helping as part o f the goal. This is an important step that awakens us to the 

possibility o f social change within the lawyer-client relationship. However, it has 

failed lawyers and clients because it is imposed from the outside. Progressive 

lawyering critiques have added a burden of abstract goals that confuse rather than 

illuminate because they do not incorporate how actual lawyers and clients work 

together or their aspirations.

Prioritizing the process will shift our gaze to the practices, and the goals shift 

as the practices dictate. So a practice of “working with clients” may lead to changes 

in goals- say, from the empowerment of individuals to cope with the welfare system 

independently to the empowerment of individuals to hold the welfare system 

accountable by depending upon a lawyer. We will judge the goals by how they were 

determined, including who played a role in formulating them and how amenable they 

were to revision when necessary.

The distinction I have just outlined is not “merely” a matter of focus, but a 

fundamental matter. It is shared by many theorists who call for contextualizing
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philosophy and ideals, in ways that make a difference for very real people, because it 

is both more efficient and morally sound (see i.e. Habermas, 1992/1998; Toulmin, 

2001; Welch, 2000). A focus on goals and ideals leaves the impression that these 

different goals and ideals (autonomy, collaboration, justice) are somehow connected, 

but such abstract connections are amorphous and far removed from the daily 

considerations of most people. It is difficult to connect the practices of lawyers and 

clients to such amorphous goals, and viewed from afar, their efforts look largely 

piecemeal.

Analysis grounded in goals gives the impression that while the practices of 

lawyers and clients may be guided by the pursuit of social justice goals, such a 

practice is haphazard; a “muddling through.” Gilliom has remarked that: “Skeptical 

readers of recent works of everyday resistance have noted the frequent absence of 

something that we might normally expect or hope to see in political struggles” (2001, 

p. 109). Based on intensive interviews with Appalachian welfare beneficiaries 

attempting to thwart state surveillance, he claims that everyday resistance can be both 

powerful and principled (Gilliom, 2001). One of the advantages of focusing our 

analysis on lawyers’ and clients’ practices and perceptions more comprehensively is 

the ability to ascertain whether they reveal a more systematic and integrated ethic that 

guides their work toward social justice, and if so, what that ethic is. In this study, I 

have discussed lawyers’ and clients’ attitudes toward social change, autonomy, 

collaboration, and their reciprocal relationships. Lawyers’ and clients’ approaches to 

these themes reveal striking similarities and consistencies, one that is shared by many
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social change proponents who are themselves or who work closely with intended 

beneficiaries. The most striking, perhaps, is their principled ethical grounding.

THE FEMINIST ETHIC OF RISK

Lawyers and clients in this study practice what Sharon Welch has described as

the “feminist ethic of risk:”

The ethic o f risk is characterized by three elements, each of which is essential 
to maintain resistance in the face o f overwhelming odds: a redefinition o f  
responsible action, grounding in community, and strategic risk-taking [italics 
added]. Responsible action does not mean the certain achievement o f desired 
ends but the creation of a matrix in which further actions are possible, the 
creation of the conditions o f possibility for desired changes (Welch, 2000, p. 
46).

Working for social change is a daunting prospect, particularly in a political 

climate that is hostile to the types of changes envisioned. This study explores how 

and why lawyers and clients continue to work for desired social change in the face of 

apparently insurmountable challenges, deep-seated frustration, and limited resources. 

Although merely a small study o f legal services lawyers and some of their clients, I 

believe that this work sheds light on other client-professional relationships where 

similar concerns exist.

Progressive lawyering theorists do not generally grapple with the “how 

and why” of practice but create ideal types for lawyers to follow. It is easy to forget 

that these are not Platonic ideals but ideal types in the Weberian sense. Weber’s ideal 

types were meant to be heuristic devices that did not necessarily exist in practice but 

were useful in enhancing our ability to understand social phenomena (Weber, 1903- 

1917/1949, p. 90, as cited in Elwell, 1996). This is in contrast to the Platonic ideal, 

which has an independent existence and is to be striven for with the understanding
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that perfect practice would lead to the closest achievement of this idea (Plato, 1987). 

Grounded social science research recasts ideal types as I believe they were intended, 

that is: to serve as guides, to red-flag the potential pitfalls and benefits of different 

practices, and more generally to exhort a more reflective practice (Schon, 1983).

It is striking how lawyers who participated in this research and others have 

asked me what I found, as if my research would disclose something to them they do 

not already know, despite the fact that I viewed them as experts whose knowledge 

would help inform others, not necessarily themselves. Social science research helps 

lawyers and clients to articulate the practice understandings that they often use 

subconsciously, much in the way that Schon describes the practitioner who has not 

yet tried or been asked (or has the time) to be reflective about how she acts. Intensive 

interviews are valuable in helping lawyers and clients see what they already know. 

Focused conversation provides a platform for them to analyze and articulate often 

intuitive understandings. It also acknowledges lawyer and client practices as 

something more comprehensive, integrated, and ethically informed than many critics 

realize. Practicing law in this way is not just “muddling through” as best they can, 

but it is the art o f navigating in a way to make one’s own work rewarding and 

strategically viable. Beyond this, the ethic o f risk that emerged from conversations 

with lawyers and clients provides a normative framework that explains “how” and 

“why” lawyers and clients make the choices that they do far better than abstract social 

justice goals or tangible resource constraints alone. The ethic o f risk holds a 

healthier respect for the abilities and practices of lawyers and clients, recognizing the 

decisions they make as ethical in that their values guide their practice. In this chapter,
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I use the ethic of risk as defined by Welch as a comprehensive framework for the 

findings and analysis reported in earlier.

Responsible Action 

The pragmatists of the late nineteenth century believed that although we may 

not be able to know the truth, even if we saw it, this should not preclude us from 

acting responsibly (Menand, 2002). Living with limited epistemological ability does 

not preclude us from action that is informed by moral or normative judgments. 

Acknowledging the limited state of our knowledge, it is incumbent upon each 

individual to act based upon accumulated knowledge and experiences. Further, 

responsible individuals, according to the pragmatists, must actively seek to question 

the state of their knowledge and revise it as new experiences and intellectual 

understandings accumulate.

Living as if imagined ideals existed might be sufficient for the complacent 

who refrain from acting in the world, but those who test their ideals and ideas in real 

situations cannot ignore the occasions when their experiences provide them with 

contradictory input. This does not necessarily mean giving up ideals, although it is 

possible they too will be revised. It does, however, require acknowledging the gap 

between the desirable and the possible. Lawyers and clients concerned with social 

justice often learn from their experiences that their ideal visions are not realizable in 

the foreseeable future. To continue to act in the world without giving up these 

visions, they must acknowledge this discrepancy.

Responsible actions are those that acknowledge the boundaries of power while 

continuing to imagine something different (Welch, 2000). One possible
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understanding of the dangers of social change work leads to paralysis- if social 

change work risks further marginalization of oppressed people, the only sure way to 

avoid this danger is by eschewing this work (Illich, 1968/1990). However, this would 

not be the responsible course to take, since it would also eliminate the possibility of 

positive change. The commitment to a vision of social justice is what sustains many 

of the lawyers in their pursuit of social change despite the limited scope of potential 

achievements. This is coupled with a desire to help individuals, particularly those 

with whom they have developed relationships. Rather than a mere ratcheting down of 

expectations, lawyers and clients make positive, informed decisions as to what 

actions are possible, and what actions have potential to help with the least potential to 

harm. Responsible action is evaluating potential harm and acknowledging that 

strategies might need to be changed if they are to benefit clients. Clients themselves 

come to define responsible action based on what they know of the legal system. This 

is not to be confused with accepting the system. Most clients view responsible action 

as one that acknowledges the faults of the system and takes steps to maximize their 

chance of success based upon their understanding of how best to navigate or 

manipulate the legal system, a process which generally relies on assistance from 

lawyers.

Grounded in Community 

This study emphasizes the personal relationship as one of the more important 

facets o f legal services lawyering (and arguably all lawyering) and as such it deserves 

further study. As this study also makes clear, although professional ethics grounded 

in community can be rewarding for both clients and professionals, it can also be
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difficult. Delineating “community” is not a clear-cut process, nor are communities

themselves homogeneous. Lawyers and clients have conflicting interests, priorities

and understandings o f similar situations. Despite the religious metaphor and

perspective, Jane Addams’ eloquent description of the difficulty o f working with

clients can be easily applied in all present-day helping relationships:

“[T]o walk humbly with God”. . .may mean to walk for many dreary miles 
beside the lowliest of his creatures, not even in peace o f mind, that the 
companionship o f the humble is popularly supposed to give, but rather with 
the pangs and misgivings to which the poor human understanding is subjected 
whenever it attempts to comprehend the meaning o f life (1899/2002, p. 75).

Addams is critical o f those social change workers who invoke religion to

make themselves feel worthy. For her, the religious and social imperative is radical

because it challenges what we think we know, and engagement with others is the only

way to correct our misunderstandings.

The social reformers who avoid the charitable relationship with any of their 
fellow men take a certain outside attitude toward this movement. They may 
analyze it and formulate it: they may be most valuable and necessary, but they 
are not essentially within it. The mass of men seldom move together without 
an emotional incentive, and the doctrinaire, in his effort to keep his mind free 
from the emotional quality, inevitably stands aside. He avoids the perplexity, 
and at the same time loses the vitality (1899/2002, p 74).

For Addams, complacency is a sign that something is amiss; it means that we are not

truly open to the lives and perceptions of others. This results not only in a

misperception of reality, but is also more likely to lead to a loss in “vitality” or the

motivation to continue.

In any professional helping context, responsible action must be grounded in

community in order to reflect reality and sustain action. Lawyers base their strategic

decisions with an awareness o f and respect for (and a sense o f responsibility toward)
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the clients they wish to serve, which is best summarized by Enisa, a former NELS’ 

lawyer:

The best people are the people who understand, be they doctors or lawyers or 
whatever, that they are taking responsibility for other people’s lives, and that 
is a huge responsibility. Anyone who ever takes for granted that other people 
are putting their trust in them and counting on them to come through, whoever 
takes that responsibility lightly, I don’t think should be doing it.

Clients, for their part, provide lawyers with feedback for the work they do, and

victories for these clients give lawyers the motivation they need to continue despite

what may feel like meager gains.

Lawyers and clients help each other safeguard their ability to imagine a

different system. Responsible action is also characterized by the lawyers’ and clients’

recognition of their mutual responsibility for each other. This is evident in their

acknowledgement of each others’ humanity and respect for each others’ decisions and

understanding of each others’ situations, abilities and limitations.

Redefining responsible action grounded in community to include this

component o f responsibility for and responsiveness to others helps to broaden our

understanding o f legal services work and to recognize a field of action that goes

largely unacknowledged. When I presented my work to a group of public interest law

students in a clinical (practice) class, most were surprised to hear that lawyers and

clients viewed the interpersonal exchanges as a valuable part of representation. This

runs counter to most understandings of professional legal representation held by both

lawyers and clients. When I spoke with lawyers to get feedback on my analysis,19

19As elaborated in Chapter 2, six lawyers (all of whom were included in this study except the director 
of NELS) asked to read my work in progress. I received unsolicited comments from three of them. I 
have also presented my analysis in various stages before law students and lawyers and received similar 
feedback.
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they expressed surprise that I found their self-deprecating comments about doing

“social work” worthy of analytic attention. None had ever considered these well

worn remarks seriously, and were surprised at the resonance and power they held

when articulated as an ethic of concern that focuses on the centrality o f the personal

working relationship. Legal education often looks to avoid emotion and interpersonal

skills that risk clouding “the facts” or strictly rational legal analysis (Guinier et al.,

1997, Sturm, 1997). It also cultivates emotional and contextual detachment in a way

that obscures power relations on the societal and the individual level (Williams,

1991). Arthur, who teaches in a law school, explained the traits he most admired in

the late Supreme Court Justice Brennan as “his warmth” and that “he valued every

person as an individual.” Arthur looks to role models like Brennan to help fight so-

called professional detachment:

As people advance professionally they too often become devoid o f what it 
means to be a human being and the value of human... interaction and contact 
and what’s important in life. And unfortunately, I see law students already 
developing a distance from all of that. And I think that’s so dangerous. And 
so people who can keep those values in context, and teach us how to keep 
those values in context, are the most important mentors.... They can be a 
teacher.. .1 like to think that they can be a loved one, they can be our peers.

For lawyers in this study, they can also be clients.

Strategic Risk-Taking 

Strategic risk-taking involves challenging authority when it is possible to do 

so and with frill knowledge of the risks involved and awareness of who will bear the 

burden of failure (Welch, 2000). This, too, is grounded in the personal relationship 

and the desire for social justice, despite the limited possibilities in any given time or 

situation. Welch emphasizes that the ethic o f risk is one that simultaneously
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acknowledges limitations and seeks to act within them to maximize potential for 

future change. One way lawyers and clients do this is to assist each other in 

confirming the unfairness of current arrangements and using the law and legal 

challenges to imagine a different future to offer to others. The law can be deployed 

for symbolic uses that can affect change in the social, if not legal, world. For 

example, McCann’s (1994) study of the pay equity movement shows that even if 

there are no viable legal remedies in many instances of unequal pay, when employees 

and employers believe that there are, the outcomes are often the same. A sense of 

unfairness can fuel clients’ (and lawyers’) beliefs that it is the system that must be 

changed, rather than those who are oppressed by it. This helps both continue to see 

the ethical locus o f responsibility for change with those in power, even if this is not 

the practical locus of responsibility. Moral righteousness is a valuable source of 

strength and energy for both clients and lawyers, particularly in the face of opposing 

views and resource limitations that sap that energy.

Any action involves a risk, and as its name implies, the ethic of risk 

recognizes the ethical value of taking risks for change. Those who are willing to put 

their foot into the muddy waters in order to effect change are the only ones who stand 

any chance of success and it is therefore an ethical imperative to continue to try. This 

is by nature accompanied by risk. The ethic of risk accepts this challenge and exhorts 

us to be aware of the process so as to be able to revise our actions and update our 

assessment of what is possible by remaining grounded in the social, political and 

cultural context and the lives o f intended beneficiaries. This is very similar to the 

approach of the pragmatists who insisted that we must act on our existing state of
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knowledge and experiences and make ethical decisions despite the fact that we know 

our knowledge and experiences to be imperfect. What distinguishes this ethical 

process from “muddling through” is that it is reflective. If we cease to open ourselves 

to the experiences of others, to the possibility of our own fallibility, and to the 

dynamic nature of social life- then we are muddling through. When we remain open 

to these, we are engaged in an ethical and informed practice of risk-taking.

IMPLICATIONS

This study has several implications for all proponents of social change. 

Underlying all other implications is that this research shows the importance of taking 

reflective practice seriously. Given the academic valorization of theory over practice 

(Flyvbjerg, 2001; Shon, 1983), it is not surprising that insufficient attention has been 

paid to lawyers’ and clients’ knowledge. It is also not surprising that it is through 

feminist analysis that the working ethic is best recognized and characterized, as 

feminists have historically insisted on the connection of theory to direct action 

(Nussbaum, 1999). If theory is to make a difference, it must connect the profound 

with the prosaic. Taking clients and lawyers seriously means honoring their 

willingness to get their hands dirty. This should is not an exhortation to offer hollow 

praise, but a call for researchers and theorists to provide grounded understandings that 

can help lawyers and clients work for social justice that acknowledges the complexity 

of the work that they do together. This means taking seriously the voices of lawyers 

and clients in progressive lawyering theories: from the setting o f future research 

agendas, to providing perspectives, interpreting results, and considering the value and
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implications of progressive lawyering theories. Empirical research grounded in the 

perspectives of lawyers and clients can bridge the gap between theorists and 

practitioners to pave the way for theory that contributes to practice in a number of 

ways.

A grounded theory of progressive lawyering helps lawyers and clients reflect 

about choices in order to mitigate the potential for continuing oppression. This means 

that assumptions, goals and strategies must be revised based on accumulated 

knowledge and experiences. Lawyers and clients must work together and share 

information on individual cases. On a more systemic level, lawyers and legal 

services organizations can help by acting as a node or repository for client knowledge 

when clients are dispersed or may be unaware o f others who share similar problems. 

Clients can help lawyers by sharing the information and experiences they have with 

others, including how and where to access services. Perhaps more important, clients 

and lawyers can work together to articulate and spread their concerns and discontent 

with current states o f affairs in order to better understand which issues are systemic 

and how they might be critiqued and changed.

Reflection reminds us that though many client/professional decisions may be 

necessarily strategic, there is an ethic that guides the strategies. This ethic needs to be 

acknowledged and nurtured in law schools, in practice settings, and in the 

professional literature. Making the ethic explicit respects professionals and clients 

engaged in social change by understanding their actions as an expression o f an ethical 

stance. Awareness of the different factors that lawyers and clients weigh in making 

decisions can help both groups make informed choices. Such is the case with lawyers
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who are so worried about client autonomy that they fail to give foil attention to the 

equally important value o f compassion. If these are both acknowledged, then it is 

easier to locate and understand the dilemmas of practice grounded in community. 

While these are by definition irresolvable, lawyers and clients can at least debate the 

relative merits of choices explicitly to make decisions that are enriched by input from 

a variety o f stakeholders.

Explicit choices can elicit greater support from peers and others, something 

that we have seen is necessary to sustain commitment in the face of work that can be 

stressfol and draining. Visions of idealized practice fail to acknowledge the risks 

involved in “doing.” They are not “messy” enough to be representative or resonant 

with the experiences o f practitioners. One unintended consequence o f this is that it 

implicitly blames the lawyers and clients for failed strategies. Focusing on the 

possibly inherent disempowerment in highly unequal professional-client relationships 

deflects blame from the more systemic causes of limited options.

While it is important to continue to explore what practices might possibly 

disempower clients or work against social justice goals, it is also important to 

question the extent to which such critiques can themselves be used and turned against 

legal services lawyers and clients. For example, we should question why lawyers and 

clients are told that clients need to be “autonomous,” and what we mean by 

autonomy. As this study shows, atomistic definitions o f client autonomy do not serve 

clients well, nor do they sit well with many lawyers. More carefol investigation 

shows that such a definition of autonomy is compatible with the prevailing U.S. 

discourse that valorizes the individual and stigmatizes as dependency most forms of
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social assistance, particularly for the poor. Lawyer-client relationships belie these 

myths because they are rooted in more comprehensive, and thus more complex, 

understandings of the contexts in which they live and work. When these relationships 

are not congruent with the prevailing wisdom about deals, it results in tension. It is 

easy to hold lawyers and clients culpable for these tensions and to assume that if they 

would only act properly then clients would be autonomous. The flipside of the myth 

of the all-powerful individual is the myth of the all-responsible individual.

A more critical analysis questions the validity of this ideal and its underlying 

assumptions. When concepts like autonomy or empowerment are narrowly viewed in 

the legal services context, it appears that reluctant legal services clients need to be 

coaxed to become autonomous, collaborative clients. However, a more 

comprehensive vision would recognize both that every one of us is dependent in some 

way or another at one time or another, and that this does not necessarily diminish our 

capacity to make decisions or to collaborate when (and how) this is warranted. Such 

an understanding situates the choices o f legal services clients alongside those made 

by paying clients. This is important not just for understanding clients, but in 

deconstructing lawyers’ angst over “capitulating” by not hounding clients to conform 

to the ideal mold. It also shifts the locus of blame from the individual to society, 

which is primarily responsible for most clients’ social, political and economic 

subordination.

To come full circle: Lawyers and clients must remind themselves that their 

working relationship takes place in a context and that their responsible action is 

delineated as much if not more by the possibilities created by outside systems as they
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are by their own choices. Simultaneously, lawyers and clients need to walk a line that 

holds lawyers (and other professionals) responsible by calling them to act reflectively 

and holding them to an ethic o f risk. This is a field of activity that holds the promise 

of creating change, even in politically conservative times.
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Appendix A

Corey S. Shdaimah 
210 Williamsburg Rd.
Ardmore, PA 19003 

cshdaima@brynma wr. edu 
610-642-2358

Public Interest Lawyering Professionalism, Power and the Pursuit of Social 

Justice

Summary Project Description

Critical literature has questioned public interest lawyering as an appropriate tool for 

the pursuit o f social justice. While critical scholarship has been important in raising 

awareness o f lawyers and academics concerning issues of power and empowerment 

within the public interest lawyering context, it has not always been grounded 

sufficiently.

Although much o f the literature relies on the first hand experiences of a small number 

of practitioners, it has failed to account satisfactorily for the daily expectations, 

practices and experiences of many public interest lawyers. It also does not address 

sufficiently the self-reflection in which many o f these lawyers engage or the 

adaptations they make so that their practice of public interest law is more compatible 

with other ideals or goals they embrace. Furthermore, virtually no studies have been 

made with legal services clients.

My research seeks to address these gaps. Research that is empirically grounded in the 

experiences of lawyers and clients will allow us to better understand and assess the 

credibility o f critical scholarship. It will also help to direct this scholarship in ways 

that are useful to practicing lawyers and their clients as well as to legal scholars.
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I would like to interview 8-10 public interest lawyers who practice in non-profit 

organizations dedicated to the provision of direct legal services, either exclusively or 

in combination with other legal tools. Lawyers who are interested in participating 

will be asked to contact me to set up an interview, which will take approximately 

ninety minutes and will be tape-recorded. Interviews will be transcribed, disguising 

any names or identifying characteristics of people or of organizations, and then the 

tapes will be destroyed. Lawyers will be asked to agree to a second interview at a 

later date. I expect these follow up interviews to be shorter.

Each participating lawyer will be asked to refer three consenting clients to be 

interviewed. If  a client thinks they may be interested in participating, you will ask 

them to indicate their consent by signing a contact form that I will give you, which 

requests a telephone number and the best time of day to call. Client interviews will 

be governed by the same confidentiality procedures indicated above, and participating 

clients who agree to be interviewed will receive a $20 stipend.

As I am chiefly interested in the lawyer/client relationship and the legal process, the 

clients will only be asked to elaborate on substantive issues concerning their 

representation to the extent that they are relevant. I will specifically request at the 

outset that clients refrain from discussing any behavior that could be considered 

illegal or incriminating. I will reiterate this during the interview, if necessary.

Interviews can take place at the public interest law organization or at another location 

designated by the participating lawyer or client. This will depend on the organization 

and the participant, with an eye towards minimizing any inconvenience or disruption. 

All methods and procedures, including informed consent forms for lawyers and 

clients, have been submitted for prior approval to Bryn Mawr College's Institutional 

Review Board.
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Lawyer Informed Consent Form

Appendix B

The Practice of Public Interest Law: Power, Professionalism and Social Justice

The purpose of this study: This research is a study of public interest lawyers and their 

clients. I am interested in talking to you about your practices and experiences as 

lawyer pursuing legal solutions to individual and social problems. I am particularly 

interested in how you view the work that you do and your relationships with your 

clients.

The researcher: I, Corey Shdaimah, am conducting this research in partial fulfillment 

o f my Ph.D. requirements at the Graduate School of Social Work and Social 

Research, Bryn Mawr College. The Institutional Review Board of Bryn Mawr 

College has approved the proposed research project.

Participation: If you choose to participate, I will conduct an interview with you at the 

location of your choice, which will take approximately ninety minutes. During the 

interview, I will ask you questions about your experiences practicing public interest 

law. The interview will be recorded on cassette tape, which I will later transcribe. I 

will also conduct a shorter follow-up interview. In addition to your participation, you 

will also be asked to refer three clients who agree to be interviewed by me, and who 

will receive $20 for their time and effort. Your participation is voluntary, and you 

may refuse to participate or discontinue the interview at any time.

By signing this consent form, you also indicate that you agree to inform your study 

client that whether he or she participates in the study or not will in no way affect your 

organization’s provision of legal services to them in the future.

Confidentiality: Anything that you say during the interview will be held confidential. 

I will transcribe our interview within five days. I will then destroy the tapes and store 

the transcripts in a locked cabinet and will not share them with anyone else. In any
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transcripts as well as in any publications that may result from this study, your name 

and any identifying information will be deleted or disguised. Your name and your 

contact information matched up with the pseudonym will be held in a locked file until 

the follow-up interview. Once I conduct the follow-up interview, your contact 

information will be destroyed. I will complete the follow-up interview upon 

completion o f interviews with the clients which you refer and as soon as possible. 

These interviews will have priority over any interviews with new clients.

Risks: Although I believe it to be unlikely, in the event of a civil liability claim 

involving the behavior recorded in the interview, if the tapes (before destruction) or 

transcribed interviews are subpoenaed, I will produce them. As noted, I will take all 

precautions possible to eliminate any identifying information as outlined above in 

order to minimize this risk.

Benefits: There are no direct benefits to you from this study. It is my hope that this 

research will contribute to a better understanding to the practice of public interest law 

and issues of importance to practicing lawyers and their clients.

Rights: You have the right to refuse or discontinue participation in this interview at 

any time or to refuse to answer any question that we ask. Your confidentiality will 

also be protected as outlined in this consent form.

By signing this consent form, you are indicating that you have read and understood 

the above information and that you have been given the opportunity to discuss any 

questions about the study and your participation with the interviewer. If you have 

any further questions or concerns, please contact Corey Shdaimah at 610-642-2358 or 

the Director of my Dissertation Committee, Jim Baumohl, at 610-520- 2621.

Participant Name Participant Signature Date

Researcher Name Researcher Signature Date
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Referral Consent Form

Appendix C

The Practice of Public Interest Law: Power, Professionalism and Social Justice

You have been asked to participate in a study of public interest lawyers and clients 

being conducted by Corey Shdaimah, a doctoral student at Bryn Mawr College. If 

you agree to participate, the researcher will meet with you to talk with you about your 

experiences as a client receiving legal services. Your refusal or agreement to 

participate in this study will in no way affect your receipt of services.

If you think you are willing to participate, Corey Shdaimah will contact you in order 

to answer any questions about the research and to set up an interview at a time and 

place of your convenience. You will receive a $20 stipend at the end of the interview.

If you have any questions or concerns, you may contact the researcher, Corey 

Shdaimah, at 610-642-2358.

Please sign below if you agree to be contacted, and indicate the best way contact you:

Name of Participant Referred Signature Date

Please contact me at telephone # ________________________________

Alternative telephone # _______________________________________

The best time of day to contact me is____________________________

Name of Referring Lawyer Signature Date
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Client Informed Consent Form

Appendix D

The Practice of Public Interest Law: Power, Professionalism and Social Justice

The purpose o f this study: This research is a study of public interest lawyers and their 

clients. I am interested in talking to you about your experience as a client receiving 

legal services. I am particularly interested in what you thought about the services that 

you got, and how you felt about your interaction with your lawyer. Your lawyer 

_____________________ recommended you for the study.

The researcher: I, Corey Shdaimah, am conducting this research in partial fulfillment 

o f my doctoral requirements at the Graduate School o f Social Work and Social 

Research, Bryn Mawr College. The Institutional Review Board of Bryn Mawr 

College has approved the proposed research project.

Participation: If you choose to participate, I will conduct an interview with you at the 

location of your choice, which will take approximately one hour. During the 

interview, I will ask you questions about your experiences with your lawyer and legal 

services. I will also be talking to your lawyer about how you work together, but I will 

not share any information that you tell me in this interview with your lawyer or 

anybody else in a way that would identify you. The interview will be recorded on 

cassette tape, which I will transcribe. If you agree, I may contact you for further 

information or a shorter follow-up interview.

Your participation is voluntary, and you may refuse to participate or discontinue the 

interview at any time. Your refusal or participation will not affect the legal services 

that you receive in any way.

Confidentiality: I will transcribe the tapes within five days o f our interview. I will 

then destroy the tapes and store the transcripts in a locked cabinet and will not share 

them with anyone else. In any the transcripts as well as in any publications that may
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result from this study, your name and any identifying information will be deleted or 

disguised.

Risks: I do not foresee any risks associated with your participation in this study. I am 

a researcher and not your lawyer, so although our conversation is confidential it is not 

covered by attomey-client privilege. That means that I cannot refuse to provide tapes 

(before they are destroyed) or transcripts of our interview if they are subpoenaed. 

Therefore, please do not share with me any information about yourself that may be 

illegal or incriminating.

Benefits: There are no direct benefits to you from this study. I hope this research 

will contribute to a better understanding of issues o f importance to clients who 

receive legal services and their lawyers. You will receive $20 for your time and 

effort in participating in this study.

Rights: You have the right to refuse or discontinue participation in this interview at 

any time or to refuse to answer any question that I ask. Your confidentiality will also 

be protected as outlined in this consent form.

By signing this consent form, you are indicating that you have read and understood 

the above information and that you have been given the opportunity to discuss any 

questions about the study and your participation with the interviewer. If you have 

any further questions or concerns, please contact Corey Shdaimah at 610-642-2358 or 

the Director of my Dissertation Committee, Jim Baumohl, at 610-520-2621.

Participant Name Participant Signature Date

Researcher Name Researcher Signature Date
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Appendix E

Client Interview Guide 
The Practice of Public Interest Law: Power, Professionalism and Social Justice

I will thank the client for agreeing to meet with me. I will briefly introduce myself, 
the research project and the interview format and ask if he or she has any questions.

Together, we will review the consent form. I will place particular emphasis on the 
fact that I do not need to know detailed information about the legal problems that 
prompted the client to seek legal assistance, except if they want me to know about it. 
Furthermore, I will reiterate that the client should not inform me of any behavior that 
may be illegal or make them vulnerable in any way. I will explain that I am not 
protected by the same kind of confidentiality that they have with their lawyer. If 
necessary, I will remind the client o f this during the interview.

If the client agrees to participate and indicates this by signing the consent form, I will 
begin the interview. At the outset, I will inform the client that I am interested in his 
or her “personal take” on his or her experience with the lawyer and the legal process.

Interview:
I. Background 
Personal information
How did you hear about organization?
What made you decide to seek legal assistance from organization?
How did you first contact them (phone/walk-in)?
How did you explain your legal problem to the person who took your call/the intake 
worker?
Have you ever used a lawyer before? (Describe)
Have you ever sought legal assistance before from organization?

II. Encounter with the organization
What did you hope that organization could do for you?
Can you walk me through your first encounter at organization? (prompt- telephone, 
intake).
Did you see a lawyer during your first visit?

III. Rapport with the Lawyer
How would you describe your meeting with lawyer?
How did you explain your problem to lawyer?
Do you think lawyer acted professionally/unprofessionally? In what way?
How easy was it to talk about your problem?
How well did you feel that the lawyer understand what you were telling him/her?
Is there anything that you felt that you wanted to tell the lawyer but couldn’t/didn’t? 
(If yes, explore)
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V. Communication About the Legal Process 
How did lawyer explain your legal situation?
Did you ask lawyer any questions about that?
What choices did lawyer give you to make about taking care of your legal problem? 
How did you decide what to do?
How did lawyer help you decide?
How well did lawyer understand your problem?
Did you understand what your lawyer told you about handling your legal problem? 
What is your next step with your legal problem?

V. Conflict
Did you want to do something that your lawyer told you wouldn’t be a good idea? 
(probe)
Did you want your lawyer to do something that you he/she would not do? (probe) 
How did you resolve that?
How do you feel about the way that worked out?
Did you discuss that incident with anybody?

VI. Involvement in the Legal Process
Where are you at now with your legal problem?
Are you satisfied with that?
How have your ideas about the law changed since you have had this legal problem? 
(explain)
How have your ideas about the law changed since you started working with lawyer? 
(explain)

VI. Assessment
Would you feel comfortable coming back to organization again for help?
Would you feel comfortable working with lawyer again?
What do you think you would tell a friend or relative with a similar legal problem to 
do?
Is there anything that lawyer did or said that made you feel comfortable?
Is there anything that lawyer did or said that made you feel uncomfortable?
Is there anything that you think could be done differently at organization do help 
make it easier for clients like yourself?
Is there anything else about your experience with lawyer or organization that you 
want to tell me/ that you think I should know?

Concluding Questions and Participant Assessment of Interview 
I will thank the participant for agreeing to meet. I will ask how he/she found the 
interview, and if he/she has any suggestions or comments regarding the interview 
format or anything that he/she would like to talk about or expand on that we have not 
covered?
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If the client has a legal problem that requires ongoing legal services with the 
organization, I will ask permission to contact him or her again for a follow-up 
interview as the case progresses.
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Lawyer Interview Guide

Appendix F

The Practice of Public Interest Law: Power, Professionalism and Social Justice

I will thank the lawyer for agreeing to meet with me. I will briefly introduce myself,
the research project and the interview format and ask if he or she has any questions.
Together, we will review the consent form. If the lawyer agrees to participate and 
indicates this by signing the consent form, I will begin the interview.
At the outset, I will emphasize that I am interested in the participant’s point o f view- 
his or her “personal take” on things.

Interview:
I. Background 
Personal information
How long have you been practicing law?
How did you decide to go into law?
How did you decide to go into public interest law?
What does the term social justice mean to you?
Do you have a specific vision of social justice?

II. Individual within Organization
How long have you been at (organization!?
What made you decide to work here/in this field?
Can you describe what you do at (organization!.
How do you decide what kind of cases or issues to work on? (Probe for priority 
setting criteria- organizational or personal)

III. Relationship with Constituents
Who are your clients/intended beneficiaries?
How do you come into contact with them?
How do you figure out which clients you can provide with legal services?
How do you see your relationship to them?
Do you or does your organization have ties with a particular community? If so, what 
kinds of things do you do with/for them? How would you describe your relationship 
with that community?

IV. Rapport with Clients
Can you walk me through a typical first meeting with a client?
How do find out the information that you need to know?
How would you describe your rapport with most clients?
Do you have any personal guidelines for interacting with clients?
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Can you think of a situation in which you had trouble communicating with a client? 
How did you handle that?
Is there anything that you would like to change about the way you interact with most 
clients now?
Has your approach to clients or your work changed over time? How? Why do you 
think that is?

Communication About the Legal Process 
How do you explain the client’s legal situation?
How do you present clients with information about possible options or strategies? 
How do you handle situation where a client asks your opinion in choosing between 
various options? (Ask to describe an example)
How do you handle a situation where a client asks you to decide for him or her? (ask 
to describe an example)

V. Conflict
Do you ever find that you have misunderstandings with clients about the legal process 
or about what you can do for him or her?
Do you ever have different opinions with a client about what course of action to 
pursue?
Can you describe one or two incidents when that happened?
How did you resolve that?
Were you satisfied with the resolution?
Did you discuss that incident with anybody?

VI. Critique
Are you familiar with some of the criticisms that say that certain legal tools work 
against empowering people for social change?
(If not, provide brief explanation).
What do you think of that idea?
Has this, or similar thoughts that you yourself have had, influenced your practice?
Has it influenced the way that you approach your clients?

VI. Satisfaction and Interview Conclusion
Is there anything you would like to talk about or expand on that we have not covered? 
Do you like your work?
What about your work do you find satisfying? Unsatisfactory?
To conclude, I would like to ask whether you have you had any mentors in your life 
of career who have influenced your work?
(If the previous question doesn’t “speak” to the respondent) Do you have a guiding 
value in your work?
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Concluding Questions and Participant Assessment of Interview 
I will thank the participant for agreeing to meet. I will ask how he/she found the 
interview, and if he/she has any suggestions or comments regarding the interview 
format?
I will explain that I will be contacting him or her again for a follow-up interview 
some time in the next few months.

I will thank the participant for agreeing to refer three clients, and provide the 
participant with a referral consent form. I will then suggest that I call some time in 
the next two weeks to check and see whether the participant has any clients who have 
agreed for me to contact them.
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List of Codes

Appendix G

Tree Nodes
1. Participant

1.1. Lawyer
1.2. Client

2. Group
11 interview groupings of lawyers and clients who work together, indicating 
also whether they were in the main or branch office

3. Gender
3.1 Female
3.2 Male

4. Lawyer/Client Relationship
4.1 Retainer Model
4.2 Friendship Model

Free Nodes
1. Respect/dignity
2. Motivation
3. Law as a tool
4. Political engagement/advocacy: Are clients engaged in anything that could be 
construed as political in the sense of seeing grievances as not merely their own 
private bad luck?
5. Social work: What lawyers and I see as their "social work" role. Also instances 
where social workers are involved
6. Resource constraints
7. Triage/screening: Including also screening at the front desk or during intake, 
maybe this needs to be in a separate, administrative node with separate branches.
8. Lawyer/client communication
9. Background information
10. Main/branch dynamics
11. Work environment
12. Specialization
13. Attorney autonomy: vis a vis NELS and vis a vis clients
14. Social change/social justice
15. Direct service
16. Outreach/community ed
17. Representing the client to others
18. Stress/calming clients: this nodes includes stress on attorneys and stress on 
clients
19. Listening to clients
20. Complexity
21. Redirecting
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22. Satisfaction/dissatisfaction: Here also clients and attorneys. For attorneys- job 
satisfaction; for clients, (dis)satisfaction with lawyers.
23. Lawyer as being there for the client: also cases of clients coming back to NELS 
or a particular lawyer for services after having used them in the past.
24. Client autonomy/decision-making
25. Multiple problems
26. Values/mentors
27. Stereotypes of lawyers
28. Judging clients
29. Access
30. Clients "doing my part'Vdocumentation
31. Interactions with the system
32. Learning/imparting knowledge: this can be about learning from the system or the 
lawyer but also about clients helping other clients
33. Feeling/making elients comfortable: this includes references to trust
34. First impressions/expectations
35. Support networks
36. Transformative
37. Unit info: people, job description, specialty-related issues
38. What is the lawyer's role: what is the function of the lawyer, the scope of what 
s/he does for clients. This also includes the preferred model for lawyering.
39. Bearer of bad tidings
40. Referrals: this can refer to lawyers referring to other professionals or other 
lawyers, or to clients referring or being referred by friends/family/acquaintances.
41. Paralegals
42. Empathy/concern
44. Alienation of legal process from client's lives
45. Who are my clients/constituents: These are all questions directed at lawyers, but 
may also be used with clients who describe their group belonging.
46. Lawyer/community relationships
47. Collaboration
48. Personal/professional guidelines
49. Empowerment
50. Professional ethics
51. Practice/theory
52. Duration
53. Health problems
54. Client's understanding of the legal system
55. Trust
56. Justice/thoughts about the law or the legal system
57. Thoughts about free legal aid
58. "Uppity" clients: comes from Steve's complimentary description of a client as a 
fighter
59. Arbitrary/capricious
60. Resourcefulness/persistence
61. Boundaries
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62. Client goals
63. Coping mechanisms
64. Self reflection
65. The importance of a (good) lawyer
66. Abdication of responsibility/rules from higher up
67. Lawyers and social change: this should be a subcategory of social change, 
perhaps replacing the social change category for lawyers.
68. Justice and the legal system
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