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1. Sample Petition for the Appointment of Guardian
IN THE MATTER OF

*

IN THE

[name ofADP]

*

CIRCUIT COURT

FOR THE APPOINTMENT OF

*

FOR [jurisdiction],

A GUARDIAN OF THE [Person,

*

MARYLAND

Pr~oper•ty, or' Person and Property]

*

CASE NO.:

PETITION FOR THE APPOINTMENT OF A
GUARDIAN O~ THE [Person, Property, or Person and Property]
Comes now the Petitioner,[name], by and through counsel,[name], and requests this Court,
pursuant to Estates and Trusts Article, Maryland Annotated Code, ~ 13-705, and Maryland Rule
0-201, to appoint [name(s) ofnominee(s)] guardian of the [person, property, or person and
property] of[name ofADP], a person alleged to be under a disability, stating for cause as
follows:
(1) The person alleged to be under a disability is [ADP's name], an adult [gender], who
was born [dote ofbirth], who is currently [age] years of age, and whose address is [ADP's
address].
(2) The Petitioner is [petitioner's• name, age, address, telephone number, and relationship
to ADP]
(3)[ADP] presently resides with [name ofpersor~l and relationship to ADP] at [address
and telephone number].(Ifthe person resides with the petitioner, give the Warne and address of
another person upon whom service may be made.)
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(4) The following are interested persons, as defined in Estates and Trusts Article,
§ 13-1 O1(j), as known to Petitioner:
(a)[Name ofADP], the alleged disabled person.
(b)[Name, address, telephone number', nature ofi~~terest ofinterested person]
(c)[Name, address, telephone number, nature ofinterest ofinter~estec~per~son]
etc.
(5)[ADP]is disabled by virtue of[briefdescription ofthe alleged disability and how it
affects the person.s ability tofunction].
(6) Petitioner is seeking the appointment of a guardian of the person because, as a result
of mental, physical, or mental and physical] disabilities,[ADP]lacks sufficient understanding or
capacity to make or communicate responsible decisions concerning [his/her] person, as
demonstrated by the following. [list ofreasons why the court should appoint a guardian ofthe
peg°son and specificfacts or~ occurrences which dernonstr~ate the inability ofthe person to make
or communicate f~esponsible decisions].
OR
(6) Petitioner is seeking the appointment of a guardian of the property because, as a result
of[mental, physical, or mental and physical] disabilities,[ADP) is unable to manage [his/her]
property and affairs effectively, as evidenced by the following: [list off~easof~s why the court
should appoint a guardian ofthe property and specificfacts or occurrences which demonstrate
that the person is unable to manage his/her property].
(7)Petitioner has attempted to alleviate these conditions through the following less
restrictive alternatives, which have failed: [list ofalternatives that have been explored and the
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reasons why they,failed].
(S)Petitioner alleges, to the best of[his/her] knowledge, that the only property in which
[ADP] has an interest is the following: [description ofproper~ty interests, including real property,
personal property, and monthly benefits, us well us value and location ofthe property; also list
properly in ia~hich the person has concurrent ownership].
(9)Petitioner• is filing herewith signed certificates of two physicians, licensed to practice
medicine in the United States,[one of whom /each of whom) has examined ADP] within
twenty-one days before the filing of this Petition. The certificates, which comply with the
requirements of Maryland Rule 10-202, indicate that the cause of the disability is [basisfog°
ADP's alleged disability].
(10)Petitioner believes that alleviation of the conditions described above would be in the
best interests of[ADP]. Petitioner also alleges that[ADP] is unable to consent to services or to
make responsible decisions regarding [his/her] person or property.
(11) Petitioner reasonably believes that no less restrictive form of intervention is available
that is consistent with [ADP's] welfare and safety than appointment of a guardian of[his/her
person, property, or~ peg°son and property].
(12)No other guardian ar committee has been appointed as guardian of the [person,
property, or person and property] of[ADP]. Petitioner knows of no previous application made
by any party for• the Order herein prayed. [Ifso, hoN~ever, elaborate.]
(13)Petitioner believes and avers that it would be in the best interests of[ADP]to
appoint a guardian of[his/her] person and property
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WHEREFORE,Petitioner prays:
A. That [Warne ofnominee] be appointed guardian of the person of[name of~1DP],for the
purpose of making necessary decisions and providing for the ordinary care, food, shelter,
clothing and medical treatment of[ADP]
B. That [name ofnominee] be appointed guardian of the property of[game ofADP], for
the purpose of[explanation ofproposed dutiesfor' guardian ofpf•operty~].
C. That a writ be issued to show cause on a day certain why the relief prayed above
should not be granted.
D. That a hearing be scheduled as soon as possible.
E. That, pursuant to Estates and Trusts Article, Section 13-709(c)(5),[name oftemporary
guaYdian ofthe person] be continued as Temporary Guardian of the Person and [name of
temporary guardian ofthe property] be continued as Temporary Guardian of the Property of
[name ofADP] until such time as this Petition is heard.
F. For such other and further relief as the nature of this case inay require.

Address
Phone number

By:
Attor~iey for Petitioner
Address
Phone number

Petitioner

VERIFICATION
I solemnly affirm under the penalties of perjury that the contents of the foregoing document are
tl•ue and correct to the best of my knowledge, information and belief.

Petitioner
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2. Sample Physician's Certificate
PHYSICIAN'S CERTIFICATE
NOTE: This certificate will be used in a legal proceeding to appoint a guardian for the patient
named below. The information it contains must be based on your personal examination of the
patient. Please address each issue contained in the certificate including the nature, cause, extent
and p~~obable duration of any disability that your patient may have which interferes with his/her
ability to make responsible decisions about health care, food, clothing, shelter or property. It is
possible that your• testimony about this information may be required at a hearing. Thank you for
your concenl and cooperation.
PATIENT'S NAME:
ADDRESS:

I,

(physician's name), located at
(address),
(telephone number), am a
graduate of
School of Medicine. I am licensed to practice medicine in the United States in the following
states:
. I am Board Certified in
My specialty is
I have known this patient for
involvement with this patient is the following:

I personally examined
The examination lasted approximately _
I performed or ordered the following tests:

The patient exhibited the following symptoms:
Physical:

Mental:

(period of time). The history of my

(patient's name)on

19_
(time).
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Based on tests and my examination of this patient, it is my professional opinion that s/he
❑ does not have a mental disability that interferes with the ability to make or communicate
responsible decisions regarding health care, food, clothing, shelter or administration of property.
O does have a mental disability that interferes with the ability to make or communicate
responsible decisions regarding health care, food, clothing, shelter or administration of property.
That disability is diagnosed as

The nature of the disability is

The cause of the disability is

The extent of the disability is

The probable duration of the disability is

The usual treatments for the disability are

The patient retains the ability to perform the following functions:

The patient

❑does

❑does not

require institutional care.

❑ In my opinion the patient has a disability that prevents him/her from making or
communicating some responsible decisions concerning his/her person.
❑ In my opinion the patient has a disability that prevents him/her from making or•
communicating any responsible decisions concerning his/her person.
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❑ In my opinion the patient has a disability that prevents him/her from making or
communicating some responsible decisions concerning his/her property.
O In my opinion the patient has a disability that prevents him/her from making or
communicating any responsible decisions concerning his/her property.
D In my opinion, the patient does have sufficient mental capacity to understand the nature of
guardianship and can consent to the appointment of a guardian.
D In my opinion, the patient does not have sufficient mental capacity to understand the nature of
guardianship and cannot consent to the appointment of a guardian.
I solemnly swear and affirm under the penalties of perjury and upon personal knowledge that the
contents of this petition are true.
Date
Physician's Signature

Printed Name
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3. Sample Medical Report(Optional)
This form may be used when the guardianship petition requests authorization to perfornl a
specific medical procedure.

Patient's Name:
Date of Birth:
Current Location:
Present Mailing Address:

Age:

I,
(physician's name), located at
personally examined the above-named patient on

(date).

At the time of my examination, my diagnosis was
_ based upon the following symptoms:

The recommended treatment for this condition is:
which is (explain the procedures)in layman's language):

The risks) and consequences that are associated with the procedures) described above are:

The advantages associated with the procedures) are:

In my opinion, the advantages of treatment ❑outweigh
involved.

Physician's Signature
NOTARY NOT REQUIRED

❑ do not outweigh the risks

SAMPLE FORMS

X-11

4. Sample Order for Appointment of Counsel
IN THE MATTER OF

*

IN THE

[name ofADP]

*

CIRCUIT COURT

FOR THE APPOINTMENT OF

*

FOR [~~z~risdiction],

A GUARDIAN OF THE [Person,

*

MARYLAND

Property, or~ Person and Property]

*

CASE NO.:

*

*

*

*

*

*

*

*

*

*

*

*

*

ORDER APPOINTING COUNSEL
Upon consideration ofthe fact that [Warne ofADP], a person alleged to be under a disability, is
not represented by private counsel in the guardianship proceedings currently underway in this
Court, it is this _day of

, 19_, by the Circuit Court for (jurisdiction],

ORDERED,that [name and address ofproposed attorney] is hereby appointed as counsel to
represent [name ofADP]in the above-captioned matter.

JUDGE

SIGNED COPIES TO: [list all interested parties and/or their• counsel and addresses]
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5. Sample Show Cause Order
IN THE MATTER OF

*

IN THE

[name ofADP]

*

CIRCUIT COURT

FOR THE APPOINTMENT OF

*

FOR [~'ur~isdiction],

A GUARDIAN OF THE [Person,

*

MARYLAND

Property, or Person and Property]

*

CASE NO.:

ORDER TO SHOW CAUSE
Upon consideration of the foregoing verified Petition and Exhibits, it is this _day of
19_,by the Circuit Court for [jurisdiction],
ORDERED that [name ofADP], a person alleged to be disabled, show cause in writing
on or before [due datefor response], wiry the relief prayed in the foregoing Petition should not
be granted, provided that a copy ofthis Order, the Petition, and related documents are served
upon said alleged disabled person and upon [name and address ofattorney representing ADP],
on or before [deadlinefor'service on ADP and ADP 's attorney];
and it is further
ORDERED that the interested persons listed in Paragraph _ of the foregoing Petition
may show cause on or before [due datefor response], why the relief prayed in the foregoing
Petition should not be granted, provided that notice thereof be given [des•cription ofmanner of
service] on or before [deadlinefor service on interested persons];
and it is further
[this section is optional ORDERED that, pursuant to Estates and Trusts Article, ~ 13-709(c)(5),
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[Warne oftempof~ary gua~~dian of~the person] be continued as Temporary Guardian of the Person
and [Warne oftempor~a~y guardian ofthe pr•oper•ty] be continued as Temporary Guardian of the
Property of[name ofADP] until such time as this Petition is heard;
and it is further
ORDERED that the above matter stand for hearing on the _day of
at

o'clock.

JUDGE

, 19_,
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6. Sample Certificate of Service
IN THE MATTER OF

*

IN THE

[name of~ADP]

*

CIRCUIT COURT

FOR THE APPOINTMENT OF

*

FOR [~~atrisdiction],

A GUARDIAN OF THE [Person,

*

MARYLAND

Property, or Person and Property)

*

CASE NO.:

*

*

*

*

*

*

*

~

CERTIFICATE OF SERVICE
I, [Warne ofpetitionef~'s attorney], attorney for the Petitioner, [Horne ofpetitioner~], do hereby
certify that on the _day of

, 19_,I mailed copies of the Petition for the

Appointment of a Guardian and the Show Cause Order,[in person; or by certified mail,
restricted delivery, ~°eturn receipt requestec7~, to the Respondent, the Respondent's attorney, and
all interested persons in this case. I also served the Respondent with the Advice of Rights set
forth in Rule [10-204for GS ofthe person /10-303for GS ofthe property] and all interested
persons with the Notice to Interested Persons set farth in Rule [IO-203(c)for• guardianship ofthe
person /10-302(c)for guardianship ofthe property].
The persons to whom such notice was given are the following:
[name and add~•ess ofADP]
[name and address ofADP's attorney]
[name and address ofdirector oflocal Department or Agency on Aging --> ifADP is over 65]
[name and address ofdirector oflocal Department ofSocial Services --> ifADP is under 65]
[Warne and address ofall other interested parties andlof~ their counsel)
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Attached to this certificate are return mail receipts showing that each person named was served.

Attorney for Petitioner
Address
Phone number

I DO SOLEMNLY DECLARE AND AFFIRM, under the penalties of perjury, that the contents
of the foregoing documents are true and correct to the best of my knowledge, inforniation and
belief.

Attorney for Petitioner

, 19_,a copy ofthe Certificate of
I HEREBY CERTIFY that on this _day of
Service was mailed, postage prepaid, to [Warne and address ofADP's attorney], Attorney for
Respondent.
~

Attorney for Petitioner
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7. Sample Notice to Interested Persons Form
NOTICE TO INTERESTED PERSONS
(RULE 10-203(c)/ 10-302(c))
In the Matter of

In the Circuit Court for

(Name of Alleged Disabled Person)

(Jurisdiction)

(Docket Reference)

NOTICE TO INTERESTED PERSONS
A petition has been filed seeking appointment of a guardian of the
❑ person
❑property
❑person and property of
alleged to be a disabled person.

,who is

You are an "interested person," that is, someone who should receive notice of this
proceeding because you are related to or otherwise concerned with the welfare ofthis person.
If the court appoints a guardian for the person, that person will lose certain valuable rights
to make individual decisions. If the court appoints a guardian of the property, the person will
lose the right to manage his or her property.
Please examine the attached papers carefully. If you object to the appoinhnent of a
guardian, please file a response in accordance with the attached show cause order. (Be sure to
include the case number.) If you wish otherwise to participate in this proceeding, notify the court
and be prepared to attend any hearing.
A physician's certificate attached to the petition will be admissible as substantive
evidence without the presence or testimony of the physician unless you file a request that the
physician appear. The request must be filed at least 10 days before the trial date, except that, if
the trial date is less than 10 days from the date your response is due, the request may be filed at
any time before trial.
If you believe you need further legal advice about this matter, you should consult your
attorney.
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8. Sample Advice of Rights to Alleged Disabled Person Form
ADVICE OF RIGHTS
(RULE 10-204 / 10-303)
TO

(Name of Alleged Disabled Person).
A petition has been fled seeking appointment of a guardian of your'
❑ person

❑property

[~ person and property.

IF THE COURT APPOINTS A GUARDIAN OF YOUR PERSON, YOU WILL LOSE
CERTAIN VALUABLE RIGHTS, WHICH MAY INCLUDE THE RIGHT TO MAKE
DECISIONS FOR YOURSELF ABOUT WHERE YOU LIVE, HOW YOU LIVE, AND WHAT
MEDICAL CARE YOU RECEIVE.
IF THE COURT APPOINTS A GUARDIAN OF YOUR PROPERTY, YOU WILL
LOSE CERTAIN VALUABLE RIGHTS,INCLUDING YOUR RIGHT TO MANAGE YOUR
PROPERTY AND TO DECIDE WHETHER AND HOW TO SPEND YOUR MONEY.
YOU HAVE CERTAIN RIGHTS IN THIS CASE:
1. O The petition alleges that
attorney. If that is not correct, notify the clerk immediately.
❑ The court has appointed
as your attorney, but you may hire another attorney if you wish.

(Name of Attorney) is your
(Name of Attorney)

2. You will have a trial if you or your attorney object to the appointment of a guardian of
your person or property. It will be a jury trial unless you give up the right to a jury trial.
3. You have the right to be present at the trial.
4. You have the right to present evidence on your own behalf and to cross-examine
witnesses against you.
5. You have the right to suggest restrictions or limitations of the guardian's powers if a
guardian is appointed.
6. The trial may be closed to the public if you so request.
The above statements cannot cover all possible situations. Please read the attached
papers carefully. You should consult with your attonley to determine what is in your best
interest. You or your' attorney should file a response on or before the deadline stated in the
attached order.

SAMPLE FORMS

X-18

9. Sample Special Verdict
IN THE MATTER OF

*

IN THE

[name ofADP]

*

CIRCUIT COURT

I'OR THE APPOINTMENT OF

*

FOR (~~ur~isdiction],

A GUARDIAN OF THE [Person,

*

MARYLAND

Property, or Person and Property]

*

CASE NO.:

SPECIAL VERDICT
The Respondent,[name ofADP],through [his/her~J attorney,[name ofcoisnsel], requests that the
Court submit the following issues to the jury for its special verdict:
TO THE JURY: Please answer the following questions with a "Yes" or "No":
1. Do you unanimously agree that there is clear and convincing evidence that[name ofADP]
suffers from a mental disability, disease, habitual drunkenness, or addiction to drugs?
ANSWER:
2. If you answered "Yes" to question 1, do you unanimously agree that there is clear and
convincing evidence that this disability of[name ofADP] causes [hzrn/her'] to lack sufficient
understanding or capacity to make or communicate responsible decisions concerning [his/her]
person, including provisions for health care, food, clothing or shelter?
ANSWER:
3. Do you unanimously agree that there is clear' and convincing evidence that no less restrictive
form ofintervention is available that is consistent with [ADP's) welfare and safety?
ANSWER:
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1 U. Sample Order Appointing Guardian of the Person
IN THE MATTER OF

*

1N THE

[name ofADP]

*

CIRCUIT COURT

FOR THE APPOINTMENT OP

*

FOR [jz~risdiction],

A GUARDIAN OF THE PERSON

*

MARYLAND

*

CASE NU.:

*

*

*

*

*

*

*

*

*

*

*

*

*

ORDER
GUARDIAN OF THE PERSON
Upon a hearing on the Petition of[petitioner's name], and upon consideration of all the
testimony and evidence presented at trial on the

, 19_,before the

day of

Honorable Judge [name ofpresidingjudge], with [ADP's name] present, and represented by
counsel, the Court,[upon consideration of the Special Verdict returned by the Jury], has made
the following findings of fact, pursuant to Md. Code Ann., Est. &Trusts § 13-705(b):
(1) This Court has found as a fact, by c1ea1• and convincing evidence, that [ADP's Warne]
lacks sufficient understanding or capacity to ❑make / D communicate responsible decisions
concerning his/her person, specifically regarding D health care, ❑food, ❑clothing, ❑shelter, or
D other
(2) This Court has found as a fact, by clear and convincing evidence, that [ADP's Warne]
lacks such capacity because of ❑mental disability, O disease, or D addiction;
(3) This Court has found as a fact, by clear and convincing evidence, that the disability or
disease from which [ADP's named suffers is [description ofdisability or' disease];
(4) This Court has found as a fact, by clear and convincing evidence, that no less
restrictive form of intervention is available that is consistent with [ADP's name]'s welfare and
safety;
Upon the above-recited findings of fact, it is, this

day of

, 19_, by
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the Circuit Court for (~~urisdiction],
ORDERED,that [name ofguardian] be appointed Guardian of the Person of[name of
ADP], with the following rights, duties and powers set forth in Md. Code Ann., Est. &Trusts
13-708, which are necessary to provide for the needs of[ADP's name] as demonstrated by the
Petitioner (check those that apply):
❑

The right to custody of the disabled person;

❑

The right to establish the disabled person's place of abode within and without the state,
provided there is court authorization for any change in abode, and except that the
guardian may not admit the disabled person to a mental health facility without an
involuntary comrnitment proceeding as provided by law;

O

The duty to provide for the disabled person's care, comfort and maintenance, including
social, recreational, and friendship requirements and, if appropriate, for training and
education;

❑

The duty to take reasonable care of the clothing, furniture, vehicles and other personal
effects of the disabled person;

❑

If other property requires protection, the power to commence protective proceedings;

O [Ifa guardian ofthe property ofthe disabled person is not being appointed]: The right to
commence proceedings to compel perfornlance by any person of his/her duty to support
the disabled person, and the right to apply the estate to the support, care and education of
the disabled person, except that the guardian of the person may not obtain funds from the
estate foT• room and board that the guardian or the guardian's spouse, parent or child
provide without a court order approving the payment;
❑

The duty to exercise care to conserve any excess estate for the needs of the disabled
person;

D [If~a guardian ofthe property is being appointed who is not the guardian ofthe person]:
The duty to control custody and care of the disabled person, the right to receive
reasonable sums for room and board provided to the disabled person, the duty to account
to the guardian of the property for funds expended, and the right to ask the guardian of
the property to expend the estate in payment of third persons for care and maintenance of
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the disabled person;
❑

The power to give necessary consent or approval for illedical or other professional care,
counsel, treatment or service, or to withhold or withdraw such treatment;

❑ Pursuant to Md. Code Ann., Est. &Trusts § 13-708(c), the power to give necessary
consent or approval, without further court authorization, to any medical treatment or
withholding or withdrawing of such treatment that involves a substantial risk to life,
because
D

the disabled person has executed an advance directive (in accordance with Md.
Code Ann., Health-Gen. ~ 5-602)that authorizes the guardian to consent to the
provision, withholding or withdrawal of medical procedures involving a
substantial risk to life but does not appoint a health care agent,
or

❑

the guardian is also the disabled person's spouse, adult child, parent, adult sibling,
or adult grandchild;

and it is further
ORDERED,that [name ofguardian] submit a written report of the Guardian of the
Person, pursuant to Md. Code Ann., Est. &Trusts § 13-708(b)(7) and Md. Rule 10-206, to this

Court, to be filed on an annual basis, the first report to be filed on or• before the
19

day of

,and copies of such report to be provided to [names ofpersons who czre to

receive copies ofthe reports];
and it is further
ORDERED,that this matter shall be scheduled for a review hearing at the discretion of
this Court.
JUDGE
SIGNED COPIES TO:
[list all interested parties and/or their counsel and addresses]
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11. Sample Limited Order for Guardian of the Person for Medical Intervention
IN THE MATTER OF

*

1N THE

[Warne ofADP)

*

CIRCUIT COURT

FOR THE APPOINTMENT OI~

*

FOR [~~ur•isdiction],

A GUARDIAN OI' THE PERSON

*

MARYLAND

*

CASE NO.:

ORDER
Upon a hearing on the Petition of[petitioner's name], and upon consideration of all the
testimony and evidence presented at trial on the

day of

, 19_,before the

Honorable Judge [name ofpresidingjudge], with ADP's name] present, and represented by
counsel, the Court,[upon consideration ofthe Special Verdict returned by the Jury], has made
the following findings of fact, pursuant to Md. Code Ann., Est. &Trusts § 13-705(b) and Md.
Rule 10-213(a):
(1) This Court has found as a fact, by clear and convincing evidence, that [ADP's name]
lacks sufficient understanding or capacity to ❑make / ❑communicate responsible decisions
concerning his/her person, specifically regarding O health care, ❑food, ❑ clothing, O shelter, or
❑other
(2) This Court has found as a fact, by clear and convincing evidence, that[ADP's name]
lacks such capacity because of O mental disability, ❑disease, or ❑addiction;
(3) This Court has found as a fact, by clear and convincing evidence, that the disability or
disease from which [ADP's name] suffers is [description ofdisability or~ disease];
(4) This Court has found as a fact, by clear and convincing evidence, that no less
restrictive form ofintervention is available that is consistent with [ADP's name]'s welfare and
safety;
(5) This Court has found as a fact that [Warne ofADP] is in need of medical attention;

FORMS
Upon the above-recited findings of fact, it is, this
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day of

, 19_, by

the Circuit Court for [~'urisdiction],
ORDERED that [name ofguardian or directof- oflocal Department or Agency on Aging],
or [his/her] successor, be and hereby is appointed Guardian of the Person of the said [name of
ADP],for the purpose of consenting to [description of medical intervention to which consent is
being giver2].

JUDGE
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12. Sample Order Appointing Guardian of the Property
IN THE MATTER OF

*

IN THE

[name ofADP]

*

CIRCUIT COURT

FOR THE APPOINTMENT OF

*

FOR [~~urisdiction],

A GUARDIAN OF THE PROPERTY

*

MARYLAND

*

CASE NO.:

*

*

*

*

*

*

*

*

*

*

*

*

*

ORDER
GUARDIAN OF THE PROPERTY
Upon a hearing on the Petition of[name ofpetitioner], and upon consideration of all the
testimony and evidence presented at trial on the

day of

19

,before

the Honorable Judge [name ofpresidingjudge], with [name ofADP]present, and represented by
counsel, this Court has made the following findings of fact, pursuant to Md. Code Ann., Est. &
Trusts ~ 13-201(c):
(1) This Court has found as a fact [OPTIONAL: by a preponderance ofthe evidence or by
clear and com~incing evidence] that [nan~ie ofADP]is unable to manage [his/her] property and
affairs effectively because of a ❑mental disability, ❑physical disability, D addiction, ❑
imprisonment, ❑compulsory hospitalization, ❑ confnement, ❑detention by a foreign power, or
❑ disappearance;
(2) This Court has found as a fact [OPTIONAL: by a preponderance ofthe evidence or by
clear and convincing evidence] that [name ofADP] has or may be entitled to property or benefits
which require proper management;
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(3) This Court has found as a fact[OPTIONAL: by a prepor~derunce ofthe evidence or by
clear and convincing evidence] that the disability or condition which prevents [name ofADI']
from effectively managing [his/her] property and financial affairs is [description ofdisability or
condition];
[OPTIONAL]:(4) This Court has found as a fact[OPTIONAL: by a preponderance ofthe
evidence or by clear and convincing evidence] that no less restrictive form of intervention is
available consistent with [ADP :s name]'s welfare and safety;
Upon the above-recited findings of fact, it is this

day of

, 19

, by

the Circuit Court for [jurisdiction],
ORDERED,that [name ofguardian ofproperty] be appointed Guardian of the Property
of[name ofADP], with all the rights, duties and powers set forth in Md. Code Ann., Est. &
Trusts § 13-214 and § 15-102, said Guardian to serve by posting a bond in the amount of
[amount ofbond], and it is further,
ORDERED,that said Guardian ofthe Property shall file an Inventory of Assets, pursuant
to Md. Rule 10-707, with this court on ar before the

day of

, 19

,and

it is further
ORDERED,that said Guardian of the Property shall make his/her first annual
Accounting, pursuant to Md. Rules 10-706(b) and 10-708, to this Court on or before the
day of

, 19

;and it is further,

ORDERED,that this matter shall be scheduled for review hearing at the discretion of this
Court.
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JUDGE
SIGNED COPIES TO:
[List all interested parties andlor their counsel and addresses]
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13. Sample Annual Report of Guardian of the Person (Rule 10-206 (e))
*

IN THE

[narrre ofADP)

*

CIRCUIT COURT

FOR THE APPOINTMENT OF

*

FOR [jurisdiction],

A GUARDIAN OF THE PERSON

*

MARYLAND

*

CASE NO.:
*

*

*

*

*

*

*

*

*

*

*

*

*

IN THE MATTER OF

ANNUAL REPORT OF

(name of guardian),

GUARDIAN OF

(name of ward)

1. The name and pernianent residence of the disabled person are
The disabled person currently
resides or is physically present in:
own home

guardian's home

nursing home

hospital or medical facility

foster or boarding home

relative's home:

(relationship)

other
If other than disabled person's permanent home, state the name and address of the place where
the disabled person lives:
3. The disabled person has been in the current
location since

(date).

If the person has moved within the past year, the reasons for the change are
4. The physical and mental
condition ofthe disabled person is as follows:

5. During the past year, the disabled person's physical or mental condition has
changed in the following respects:

X-28

SAMPLE FORMS

6. The disabled person is presently receiving the following care:

7. I have applied funds as follows from the estate of the
disabled person for the purpose of support, care, or education:

8. The plan for the disabled person's future care and well being, including any
plan to change the person's location, is:

. OI
have no serious health problems that affect my ability to serve as guardian.
O I have the following serious health problems that may affect my ability to serve as
guardian:

10. This guardianship
❑ should be continued.
❑ should not be continued, for the following reasons:

11. My powers as guardian should be changed in the following respects and for the following
reasons:

12. The court should be aware of the following other matters relating to this guardianship:

SAMPLE FORMS
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I solemnly affirm under the penalties of perjury that the contents of this report are true to the best
of my knowledge, information, and belief.

Date
Guardian's Signature
Guardian's Name (typed or printed)
Street Address or Box Number
City and State
Telephone Number

X-30
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14. Sample Order Approving Annual Report
IN THE MATTER OF

*

IN THE

[name ofADP]

*

CIRCUIT COURT

FOR THE APPOINTMENT OF

*

FOR [~~urisdiction],

A GUARDIAN OF THE [Person,

*

MARYLAND

Property, or Person and Property]

*

CASE NO.:

*

*

*

*

*

*

*

*

*

*

*

*

*

ORDER
The foregoing Annual Report of a Guardian having been filed and reviewed, it is by the
Court, this

day of

, 19

,

ORDERED,that the report is accepted, and the guardianship is continued.
(or)
ORDERED,that a hearing shall be held in this matter on
Date
JUDGE
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Office of the Attorney General
State of Maryland
Opinion No. 93-019
June 1, 1993
HEALTH--LIFE-SUSTAINING PROCEDURES--INTERPRETATION OF HEALTH
CARE DECISION ACT
The Honorable William Donald Schaefer Governor of Maryland State House
Annapolis, Maryland 21401
Dear Governor Schaefer:
We are writing to discuss a number of interpretive issues presented by Chapter
372 (House Bill 1243) of the Laws of Maryland 1993, which adds to the
Health-General Article of the Maryland Code("HG" Article) a new "Health Care
Decision Act," effective October 1993. We had previously addressed many of these
issues in our bill review letter of May 1993, in which we approved the legislation for
constitutionality and legal sufficiency. Because of the importance of the Act and our
desire to give wide circulation to these interpretations of it, we are reissuing the bill
review letter in this revised format, with additional discussion.
I
Background
Chapter 372 is a comprehensive reform of health care decision making law in
Maryland. [FN1] It has four major components: provisions on advance directives that
expand the means by which an individual may make decisions about future medical
contingencies and that confirm an individual's right to designate a health care agent;
provisions that authorize surrogate decision making on behalf of incapacitated patients
who did not designate a health care agent, subject to certain standards and limitations;
provisions that establish standards and procedures for life-sustaining treatment issues in
guardianship cases; and provisions that specify certain rights, duties, and immunities of
health care providers.
This legislation was the subject of intense debate even before the Session began,
very exacting attention from the House Environmental Matters and Senate Judicial
Proceedings Committees, and an ultimate compromise that incorporated elements of
one bill into another. [FN2] The Health Care Decision Act gives primacy, as it must, to
an individual's constitutionally protected right to health care autonomy. [FN3] The Act
also reflects the policy judgment that family and other "surrogate decision makers"
should have broad, but not limitless, authority to make decisions on behalf of patients
who are unable to decide for themselves and who did not choose a decision maker in an
advance directive. Further, the Act respects the professional integrity of physicians and
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other health care providers by, for example, codifying a physician's right to decline to
provide "ethically inappropriate" or "medically ineffective" treatment. HG s 5-611.
[FN4]
Yet the Act retains an overall balance through its articulation of standards and a
series of provisions that protect patients against potentially harmful decisions by others.
For example, health care providers have a specific duty to act to protect an
incapacitated patient if an instruction to withhold or withdraw alife-sustaining
procedure is believed to be "inconsistent with generally accepted standards of patient
care....° HG s 5-612(a). The balanced approach desired by the Legislature is reflected
in a preamble, which states that the intent of the Act is to ensure an individual's right to
"personal health care decision making"; to honor the societal value that every
individual's life "has worth in and of itself, and is not to be devalued by reason of an
individual's incapacity or perceived diminished 'qualify of life' ..."; and to afford
"reasonable safeguards" so that decision making on behalf of incapacitated persons is
focussed solely on their wishes and interests.
With an eye toward these overall legislative goals, this opinion is intended to
resolve certain issues of interpretation that have arisen since the passage of the Act.
[FNS]
II
"End-Stage Condition"
An individual may use an advance directive, written or oral, to decide against
the use of life-sustaining procedures under three circumstances: "terminal condition,"
"persistent vegetative state," or "end-stage condition." A surrogate's authority to
withhold or withdraw life-sustaining procedures likewise is limited to those three
circumstances, as certified by two physicians. HG s 5-606(b). [FN6]
The most familiar of these terms, because it is used and defined in the current
Living Will Law, is "terminal condition." Under the definition in HG s 5-601(q), just
as under current law, a patient may not be certified to be in a "terminal condition"
unless two physicians agree that death from an incurable condition is "inuninent."
[FN7]
The term "persistent vegetative state" is new to Maryland law but is a wellestablished clinical term. As defined in HG s 5-601(o)a a "persistent vegetative state"
exists only if the patient "has suffered a permanent loss of consciousness, exhibiting no
behavioral evidence of self-awareness or awareness of surroundings....° [FN8] As the
Court of Appeals described the condition in Mack v. Mack, 329 Md. 188, 192, 618
A.2d 744 (1993): The distinguishing feature of a patient in a persistent vegetative state
is wakefulness without awareness. These patients commonly make sporadic movements,
spontaneously blink their eyes, and have heightened reflex responses, but they cannot
voluntarily respond to stimuli.
The last of the three categories, "end-stage condition," was perhaps the most
controversial element in the legislation and therefore was the object of special
legislative focus. Ultimately, the definition was framed in HG s 5- 601(i) as follows:
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"End-stage condition" means an advanced, progressive, irreversible condition caused
by injury, disease, or illness: (i) That has caused severe and permanent deterioration
indicated by incompetency and complete physical dependency; and (ii) For which, to a
reasonable degree of medical certainty, treatment of the irreversible condition would be
medically ineffective.
Unlike a patient in a terminal condition, a patient in an end-stage condition does
not face "imminent" death, although the condition must be "advanced, progressive, and
irreversible." And unlike a patient in a persistent vegetative state, a patient in an
end-stage condition does not suffer a total loss of consciousness, although the condition
must have caused "severe and permanent deterioration."
The hallmarks of this deterioration are specified: "incompetency" and "complete
physical dependency." The term "incompetency" is not defined, but in context it refers
to the patient's inability to understand or evaluate treatment issues. See HG s 5-601(1)
(definition of "incapable of making an informed decision").
The meaning of the key phrase "complete physical dependency" should be
understood in light of the overall purpose of the definition of "end-stage condition": to
describe those patients who are suffering from progressive and incurable diseases like
Alzheimer's disease or AIDS and on whom the disease has already exacted a severe
toll. The "end-stage" of such diseases will have arrived only when the patient's physical
deficits are such that the patient is generally unable to perform independently a broad
range of activities of daily living. According to the Senate Floor Report on House Bill
1243, the Senate's intent in insisting on the language "complete physical dependency"
was "to emphasize that the category of 'end-stage condition' only applies to patients
who have suffered severe and permanent generalized infirmity from an untreatable
irreversible condition."
Thus, on the one hand, a patient with Alzheimer's disease who needs help with
some aspects of personal care but who is able to engage in other activities
independently is not in an "end-stage condition." On the other hand, an Alzheimer's
disease patient who has deteriorated to the point where the patient needs help in all
aspects of personal care might be determined to be in an "end-stage condition." [FN9]
A representative of the Medical and Chirurgical Faculty of Maryland well summarized
the legislative objective underlying this language: With regard to the "end-stage
condition" definition, the use of "complete" to modify "physical dependency" is
evidently aimed at describing victims of Alzheimer's Disease and other conditions, who
are bed-ridden and suffering from a generalized infirmity that will not improve. A
physician who is asked to evaluate whether a patient has experienced "complete
physical dependency" would look to the range of ordinary physical abilities and assess
the patient's ability to conduct them independently. Letter to Delegate Stephen J. Braun
from Angus R. Everton, Esquire (April 2, 1993).
Finally, treatment of the underlying condition must be "medically ineffective."
If a treatment would likely "prevent or reduce the deterioration" in the patient's health
that the condition would otherwise cause, then the patient is not in an "end-stage
condition." See HG s 5-601(n)(definition of "medically ineffective treatment"). But if
the underlying condition is, in the phrase of the Senate Floor Report, "untreatable," the
last element of the definition will have been met.
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III
Clarifications in Forms
Chapter 372 repeals the current Living Will Law and creates a new type of
health care planning instrument called an "advance directive." The advance directive
encompasses both documents that contain instructions, like a living will, and documents
that select a decision maker, like a durable power• of attorney for health care. No
particular form is required; the only formality is the requirement for two witnesses to a
written advance directive. [FN10] The Act "grandfathers" existing documents: All
existing living wills, durable powers of attorney for• health care, and similar documents
remain valid. HG ss 5-614(d) and 5-616(b).
Although no forms are required, the Act provides optional forms as an
accommodation to those who do not wish to have documents drafted by a lawyer. The
first of the two optional forms, called "Form I," is a more traditional living will,
intended as a limited instructional document for decisions about life-sustaining
procedures in the event of terminal condition or persistent vegetative state (not for
end-stage condition). The other optional form, called "Form II," contains two parts:
Part A allows for the appointment of a health care agent; Part B gives instructions about
health care issues, including decisions about life-sustaining procedures in the event of
terminal condition, persistent vegetative state, and end-stage condition.
An inadvertent misplacement of certain language, however, might lead to
confusion about the scope of these two optional advance directive forms. The language
in question deals with the issue of pregnancy and its potential effect on decision making
in an advance directive.
Under the current Living Will Law, a living will may not be implemented if an
otherwise qualified patient is pregnant. HG s 5-605(2). In its provisions on advance
directives, Chapter 372 reflects a policy decision to eliminate this kind of mandatory
provision and instead allow a woman to decide for herself whether pregnancy would
have any effect on decision making under an advance directive. The Floor Report on
House Bill 1243 explains that "[e]ach form contains a provision allowing a woman to
provide specific instructions to a health care agent or to a health care practitioner as to
how to proceed if she is pregnant at the time the advance directive becomes effective."
The text of the optional forms in Chapter 372 does not properly carry out this
objective. As explained above, Form I, the living will is not a document by which an
individual appoints a health care agent. Yet on page 37, lines 25- 26 of Chapter 372,
Form I contains the following language: °If I am pregnant my agent shall follow these
specific instructions:...." This language is in the wrong place; it actually belongs in
Part A of Form II, which is the optional form for appointment of a health care agent. In
the living will form, Form I, the same language should have been set out as correctly
appears in Part B of Form II (page 40, lines 40-41): "If I am pregnant, my decision
concerning life- sustaining procedures shall be modified as follows:...." Had this
language appeared as well in Form I, the legislative purpose of having °[e]ach form"
contain an opportunity for instructions about pregnancy would have been effectuated.
When the Attorney General's Office distributes to the public the optional
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statutory forms, we intend to correct the forms so that the intended language appears in
each place, thus reflecting the actual legislative purpose. See Kaczorowski v. City of
Baltimore, 309 Md. 505, 525 A.2d 687 (1987). We suggest that the law be amended
next session to correct the error.
One other provision in the optional forms needs clarification. Part B of Form II
allows a declarant to make a range of health care decisions, including a decision about
medication for the relief of pain: °I direct that no matter what my condition, medication
not be given to me to relieve pain and suffering, if it would shorten my remaining life."
The antecedent of the pronoun "it" is not entirely clear from the sentence structure. The
intention is to refer to the administration of medication. That is, some medications for
the relief of pain have the effect of depressing respiration and therefore of increasing
the risk of an earlier death than would occur if the medication were not administered.
This provision in the form allows an individual to choose eo forgo pain relief if the
medication would likely present that risk. An individual who does not initial that
provision will be opting for the provision of pain relief in accordance with customary
medical practice.
IV
Surrogate Decision Making
A. Guardian as Surrogate
HG s 5-605(a)(2) contains the following priority ranking of surrogate decision
makers: (i) A guardian for the patient, if one has been appointed; (ii) The patient's
spouse; (iii) An adult child of the patient; (iv) A parent of the patient; (v) An adult
brother or sister of the patient; or (vi) A friend or other' relative of the patient who
meets the requirements of paragraph (3) of this subsection. [FN11] A surrogate
decision maker is generally authorized to make health care decisions for a patient "who
has been certified to be incapable of making an informed decision and who has not
appointed a health care agent....° HG s 5- 605(a)(2). Someone who is ranked lower in
the priority order may make a decision "only if all individuals in the next higher class
are unavailable." Id. Thus, °[a] guardian for the patient, if one has been appointed,"
trumps all other• potential surrogates.
In our view, the term "guardian for the patient" means a guardian of the person
of the patient to whom the court has given power to consent to medical care under s
13-708(b)(8) of the Estates and Trusts Article("ET" Article). [FN12] The court is
instructed by statute to grant the guardian "only those powers necessary to provide for
the demonstrated need of the disabled person." ET s 13-708(a). A court's decision not
to grant a guardian power over health care matters, therefore, reflects a determination
that the exercise of such power by the guardian is not necessary for the needs of the
disabled person. Moreover, "[t]he administration of guardianship affairs remains
subject to judicial control by the equity court that appointed the guardian." Mack v.
Mack, 329 Md. 188, 201, 618 A.2d 744 (1993). See also Kicherer v. Kicherer, 285
Md. 114, 118, 400 A.2d 1097 (1979). The General Assembly cannot reasonably be
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taken to have undermined this fundamental principle by giving authority to a guardian
to act on health matters when the court itself chose not to grant such authority.
As we read it, the priority among surrogates assigned the guardian by HG s
5-605(a)(2)(i) is predicated on the court's grant of authority over health care matters to
the guardian. If a guardian of the person has not been given power over health care
matters pursuant to ET s 13-708(b)(8), another surrogate, if one is available, may make
health care decisions for the patient. If no surrogate is available, the guardian of the
person should seek to be granted power under ET s 13-708(b)(8).
Our construction—that the priority rank among surrogates accorded to the
guardian does not give the guardian any authority beyond that granted by the court--by
no means renders the surrogate priority provision meaningless. The priority avoids
potential confusion if someone lower in the priority list is the guardian. Suppose, for
example, that the patient's spouse is available to make health care decisions, but the
patient's parent is the guardian of the person of the patient, vested by the court with
authority to make such decisions. Ordinarily, the spouse has priority over a parent. In
this example, however, the priority accorded the guardian by HG s 5-605(a)(2){i)
ensures that the parent will be the recognized decision maker.
Furthermore, the designation of the guardian as surrogate ensures that the
guardian is subject to proper standards when making health care decisions generally.
Although Chapter 372 contains detailed provisions governing the responsibility of the
guardian and the court when issues about life-sustaining procedures arise, neither the
new law nor existing statutory provisions about guardianship delineate standards for the
other kinds of health care decisions encompassed by ET s 13-708(b)(8). The
designation of the guardian as surrogate means that the guardian, like all other
surrogates, is subject to the standards in HG s 5-605(c). These standards require a
surrogate to base decisions solely "on the wishes of the patient and, if the wishes of the
patient are unknown or unclear, on the patient's best interest"; and, conversely, to
refrain from basing decisions about life-sustaining procedures on the patient's "preexisting, long-term mental or physical disability, or ... economic disadvantage."
[FN13]
B. Disputes Among Surrogates
If individuals with equal claim to he surrogates disagree about a health care
decision on behalf of an incapacitated patient and the patient is in a facility with a
patient care advisory conunittee, the dispute must be referred to the committee by the
patient's attending physician or a surrogate. HG s 5-605(b). [FN14] The subsection
goes on to provide that the attending physician "may act in accordance with the
recommendation of the committee or transfer the patient in accordance with the
provisions of HG s 5-613 of this subtitle."
When the initial Senate version of the Health Care Decision Act, Senate Bill
664, was introduced, this provision was drafted as a mandate: The physician "shall act
in accordance with the recommendation of the corrunittee or transfer the patient...."
Senate Bill 664, page 16, line 25. Under this language, the physician would have been
obliged to do one thing or the other. After objections from those who believed that such

RELEVANT OPINIONS OF THE ATTORNEY GENERAL

XI-9

u

a mandate was inconsistent with the advisory nature of these committees, the word
"shall" was changed to "may," as it was in House Bill 1432, the initial House version
of the Health Care Decision Act. As a result, the physician is not obliged to do either;
the physician may accede to the committee's recommendation (in which case HG s 5605(b) accords the physician limited immunity), transfer the patient, or take any other
action authorized by law.

EMS "Do Not Resuscitate Orders"
The bill contains a provision, HG s 5-608, authorizing certified emergency
medical services personnel to follow certain "emergency medical services 'do not
resuscitate orders.' "One of the circumstances under which these DNR orders are to be
followed is "in accordance with protocols established by the Maryland Institute for
Emergency Medical Services Systems in conjunction with the State Board of Physician
Quality Assurance." HG s 5- 608(a). Under Chapter 592 (House Bill 1222) of the Laws
of Maryland 1993, these "protocols" would be developed by the new State Emergency
Medical Services Board. Sees 13-1D-09(a) and (b)(1)(ii) of the Education Article (to be
effective October 1, 1993).
The other two circumstances under which emergency medical services personnel
are to follow these DNR orders involve oral orders by a physician, either an on-line
command and control physician or a physician physically present on the scene with the
patient. HG s 5-608(c)(2) and (3). Although this provision authorizes EMS personnel to
follow the physician's orders in such circumstances, it does not itself provide any new
authority to the physician to issue such an order. A physician who issues a DNR order
to EMS personnel must have a basis for doing so elsewhere in the bill--for example, if
the physician were implementing the patient's prior oral advance directive.
VI
Distribution of Information
HG s 5-615 requires every "health care facility," as defined in HG s 19-101, to
"provide each individual on admittance to the facility information concerning the rights
of the individual to make decisions concerning health care, including the right to accept
or refuse treatment, and the right to make an advance directive, including a living
will." [FN15]
Under the federal Patient Self-Determination Act, hospitals, nursing homes,
health maintenance organizations, home health agencies, and hospices that receive
Medicare or Medicaid funds must provide comparable information to their patients. See
ss 4206 and 4751 of the Omnibus Budget Reconciliation Act of 1990, Pub.L. Nn.
101-508; 57 Fed.Reg. 8194 (March 6, 1992). The apparent purpose of HG s 5-615 is to
extend the requirements of the federal Act to all health care facilities. For example, an
"ambulatory surgical facility" is a "health care facility" as defined in HG s
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19-101(e)(1)(iii) and is therefore covered by the new information disclosure
requirement, even though such facilities are not covered by the federal Act.
In our view, a health care facility that already complies with the federal Patient
Self-Determination Act need take no additional actions in order to comply with HG s
5-615 as well. A facility that is not covered by the federal Act but will be required after
October 1, 1993, to comply with HG s 5-615 may look to the federal Act and its
regulations for guidance. An out-patient facility covered by HG s 5-615, for example,
will comply if it makes the required information available to patients when they initially
receive care.
This office will be drafting, and circulating for comment, a revision of the
summary of State law required by the Patient Self-Determination Act, to account for the
changes in Maryland law brought about by this legislation.
VII
Standards for Guardians

a

Under current law, a guardian of the person is required to obtain authorization
from the court prior to consenting to the provision, withholding, or withdrawal of
"medical procedure that involves, or would involve, a substantial risk to the life of the
disabled person." ET s 13-708(c). This provision has been understood to mean that a
court must review contemporaneously the guardian's proposed decision about the
particular life- sustaining treatment, even though the guardian might have been
authorized initially to decide all health care issues for the ward. Chapter 372 adds the
following exception to this general requirement: The court may, upon such conditions
as the court considers appropriate, authorize a guardian to make a decision regarding
medical procedures that involve a substantial risk to life without further court
authorization, if: (i) The disabled person has executed an advance directive in
accordance with Title 5, Subtitle 6 of the Health-General Article that authorizes the
guardian to consent to the provision, withholding or withdrawal of a medical procedure
that involves a substantial risk to life but does not appoint a health care agent; or (ii)
The guardian is also the disabled person's spouse, adult child, parent, or adult brother
or sister. ET s 13-708(c)(2). The phrase "further court authorization" implies that the
court may grant this authorization prior to the time that the actual treatment decision
must be made. For example, the court might include in the order appointing a guardian
a provision authorizing the guardian to decide certain issues about life-sustaining
procedures. If the court chose to do so, the guardian would not need to file a
subsequent petition seeking the court's authorization for a decision within the scope of
the initial order.
The first of the two subparagraphs describing the circumstances when the court
may permit this advance authorization describes a pertinent decision made by the now
disabled person in an advance directive. The responsibility of the guardian under such
circumstances is that of any other decision maker• when an individual has executed an
advance directive--to carry out the wishes of the individual as expressed in the
document.

RELEVANT OPINIONS OF THE ATTORNEY GENERAL

XI-11

The question has arisen, however, as to the standards applicable to the decision
of a guardian who has been given advance authorization by the court because of the
guardian's status as "the disabled person's spouse, adult child, parent, or adult brother
or sister." To be sure, such a guardian is subject to whatever conditions "the court
considers appropriate.° Nevertheless, the question is whether the guardian would be
subject to any statutorily defined standard apart from the conditions imposed by the
court, if, for example, a court's advance authorization were silent about decisional
standards.
A patient's spouse, adult child, parent, or adult brother or sister is given priority
in the classes of surrogate decision makers set out in HG s 5- 605(a)(2). The
amendment to ET s 13-708(c) reflects a legislative judgment that, in effect, these close
family members may be permitted by the court to act in their capacity as surrogate
decision makers. In our view, then, these guardians are subject to the standards for
surrogate decision making set out in HG s 5-605(c), whether or not the court imposes
any conditions. [FN16] A reading of the provision that would permit these guardians to
act on any other basis would be inconsistent with the General Assembly's intent,
expressed in the preamble, "that this Act advance the interests and wishes of the
individuals whose life and health may be affected by its provisions, not the interests and
wishes of others, including those who are granted authority under this Act to act on
behalf of an individual."
VIII
Conclusion
When this office first undertook its involvement in issues relating to lifesustaining treatment, we wrote that "[t]hese decisions are forged out of personal
emotions, medical and ethical judgments, and religious beliefs. No opinion of the
Attorney General can really go to the heart of the matter." What we could do, we said,
was "to make clear how the law affects this most private and deeply felt of decisions."
73 Opinions of the Attorney General 162 (1988).
The Health Care Decision Act is an important reform that clarifies the law and
thereby removes at least some small burden from the patients, faniilies, and health care
providers who face these decisions daily. The Attorney General's Office is proud of its
role in the development and enactment of this legislation. We look forward to a
common effort to make the new law work as the Legislature intended.
Very truly yours,
J. Joseph Curran, Jr.
Attorney General
Jack Schwartz
Chief Counsel
Opinions and Advice
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FN1 The law as it existed prior to the enactment of Chapter 372 is discussed in Mack v. Mack, 329 Md. 188, 618 A.2d 744 (1993)
with respect to life-sustaining treatment issues in a guardianship for a patient in a persistent vegetative state, and in two earlier
Opinions of the Attorney General, 73 Opinions of the Attorney General 162 (1988) and 75 Opinions of the Attorney General ---(19~~)[Opinion No. 90-044 (September 24, 1990)], with respect to life- sustaining treatment issues generally.
FN2 The legislative history warrants further brief explanation. Four comprehensive bills on the subject of health care decision
making were introduced in the 1993 Session: House Bill 1243 and Senate BiII 676, identical bills that largely reflected the
recommendations of a drafting group working under the auspices of the Conference of Circuit Judges and chaired by Judge John
Carroll Byrnes; and House Bill 1432 and Senate Bill 664, similar bills that reflected the recommendations of a drafting group
chaired by Professor Diane Hoffmann, of the University of Maryland Law School. The House and the Senate then decided to craft
compromise legislation, using as a starting point the texts of House Bill 1432 and Senate Bill bb4. Evenwally, the compromise was
embodied in House Bill ]243, which you signed into law as Chapter 372, and Senate Bill 664, which you vetoed.
FN3 In Cruzan v. Director, Missouri Dept of Health, 497 U.S. 261 (1990), all of the Justices save one accepted the premise than a
competent patient's right to refuse life-sustaining treatment was a protected "libett}~" interest under [he Fourteenth Amendment. In
Mack v, Mack, the Court of Appeals found [hat die right to refuse treannent was a common law right, and therefore the Court
"found no need to opine beyond acommon-law analysis...." 329 Md. at 21 I.
FN4 This grant of authority to physicians is subject to an exception when a patient or other authorized decision maker inswets that
life-sustaining procedures be provided. HG s 5-613(a)(3).
FNS We have also identified a few minor textual errors in Chapter 372, which should be addressed in next year's corrective bill: 1.
In the second function paragraph of the bill on page 2, in line 41, the reference to "5-617" should read "5-618." 2. The bill contains
an erroneous cross-reference. On page 36, in line 13, "s 5-606(c)" should read "s 5-fi05(c)." 3. On page 32, in line 21, the word
"resul[" should read "results."
FN6 A health care agent's authority to withhold or withdraw life-sustaining procedures may be limited by the individual who
appoints the agent to those three circumstances or any others, but the agent's authority is not so limited by the statute. See HG ss
5-602(6)(1) and 5-606(6).
FN7 For a discussion of the meaning of the undefined term "imminent," see 73 Opinions of the Attorney General at 168
FN8 The definition, recognizing chat different causative factors will require different periods of observation and testing before this
diagnosis can be made with confidence, calls for "the passage of a medically appropriate period of time" before a certification that
the condition truly is irreversible. HG s 5- 601(0)(2). The certification process for persistent vegetative state requires the
participation of one physician with "special expertise in the evaluation of cognitive functioning...." HG s 5-60C>(b)(2).
FN9 HG s 19-301(k) contains an itemization of "personal care" activities that can guide physicians in assessing whether a patient's
deterioration has reached the stage of "complete physical dependency."
FN10 The witness requirements are significantly more relaxed than under the current Living Will Law. Under HG s 5-602(c), "any
competent individual" may witness an advance directive, "including an employee of a health care facility or physician caring for the
[patient] if acting in good faith." Only a health care agent for the patient fs flatly barred from serving as a witness, although at leas[
one of the hvo witnesses to a written advance directive must be financially disinterested. An oral advance directive must be made in
the presence of the patient's attending physician and one witness. HG s 5-602(d).
FN11 The °requirements of paragraph (3)" refer to an affidavit demonstrating "the specific facts and circumstances" of "regular
contact with the patient sufficient to be familiar with the patient's activities, health, and personal beliefs." HG s 5-605(a)(3)(ii).
FN12 Someone who is only a guardian of the estate of a disabled person is not a "guardian for the patient" within die meaning of
HG s 5-605(a)(2).
FN13 With respect to life-sustaining procedures, the guardian is subject not only to these standards but also the requirements of ET
s 13-708(c) and any conditions imposed by the coup. See Part VII below
FN 14 Hospitals and related institutions are required by law ro establish patient care advisory committees. HG s 19-371(a). Chapter
372 does not affect the right of any "petitioner" to bring a matter to the committee. See HG ss 19- 370(d), 19-373(a), and 19-374(x).
FN15 The title of House Bill 1243 does not contain explicit language reflecting this provision. (By contrast, in die title of Senate Bill
664, this provision was reflected explicitly in the phrase "requiring a health care facility to provide certain information.") However,
the tide of House Bill 1243 does refer to "establishing certain duties of health care providers under certain circumstances." Page 2,
lines 38-39. Because a health care facility is a "health care provider," see HG s 5-6(ll(k), the title reference in House Bill 1243 is
constitutionally sufficie~~t, in our judgment.
FN16 See note 13 above and accompanying text.
1993 WL 34045 (Md.A.G.)
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Office of the Attorney General
State of Maryland
Opinion No. 94-023
May 3, 1994
The Honorable Rosalie S. Abrams Director Office on Aging 301 West Preston Street
Baltimore, Maryland 21201
Dear Senator Abrams:
You have requested our opinion on a number of issues related to the
interpretation of the Health Care Decisions Act, particularly as it affects decisions
concerning "do not resuscitate" orders. Your specific questions, and our responses, are
as follows:
1. Under what circumstances, if any, may a "surrogate decision maker" [FN1]
consent to the withholding or withdrawing of alife-sustaining procedure or the entry of
a "do not resuscitate"("DNR") order on a chart of a patient? Must the patient be
certified to be in a terminal condition, persistent vegetative state, or end-stage condition
before alife-sustaining procedure may be withheld or withdrawn or before the entry of
a DNR order can be authorized by the surrogate?
In general, when the issue presented to a surrogate is whether to authorize or
decline alife-sustaining procedure that, if authorized, would be performed at a
predictable time in the very near future should the patient's condition continue along its
present course (for example, kidney dialysis), the surrogate may decline the
life-sustaining procedure on behalf of the patient only if the patient has been certified to
he in a terminal condition, persistent vegetative state, or end-stage condition. Although
cardiopulmonary resuscitation("CPR") is a "life-sustaining procedure" within the
meaning of the Health Care Decisions Act, the issue posed by a DNR order is
somewhat different, for such an order speaks to a form of treatment, CPR, that would
be applied, if at all, only after an unpredictable and dramatic change in the patient's
condition-- that is, if the patient were to suffer a cardiac arrest. A surrogate may
approve the entry of a DNR order on behalf of patient who has not been certified to be
in a terminal condition, persistent vegetative state, or end- stage condition if, but only
if, two physicians concur that the event of cardiac arrest-itself would signify that, at
that future time, the patient would be in a terminal or end-stage condition.
2. Under what circumstances, if any, may a guardian consent to the withholding
or withdrawing of alife-sustaining procedure or the entry of a DNR order on the chart
of a patient? Must the patient be certified to be in a terminal condition, persistent
vegetative state, or end-stage condition before alife-sustaining procedure may be
withheld or withdrawn or before the entry of a DNR order can be authorized by a
guardian?
A guardian of the person of a patient may consent to the withholding or
withdrawing of alife-sustaining procedure, including entry of a DNR order if, but only
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if, (i) the court has approved the decision to forgo the life- sustaining procedure,
including entry of a DNR order, whether or not the patient has been certified to be in a
terminal condition, persistent vegetative state, or end-stage condition; or (ii) under
circumstances specified by law, the court has authorized the guardian in advance to
make decisions concerning life-sustaining procedures and the patient has been certified
to be in a terminal condition, persistent vegetative state, or end-stage condition.
3. What is the responsibility of the guardian when the patient's attending
physician indicates that alife-sustaining procedure should be withheld or withdrawn or
that a DNR order should be entered because such procedure, or any effort to resuscitate
the patient, would be medically ineffective? What type of documentation is necessary
under these circumstances by the physician, by the guardian, or by the court?
A guardian should report to the court that the patient's attending physician has
determined that CPR or another life-sustaining procedure is medically ineffective. This
determination by the attending physician must be certified in writing, with the
concurrence of a second physician, and the guardian should supply the court with a
copy of the written certification.
4. Does a health care agent have authority to instruct that alife-sustaining
procedure be withheld or withdrawn from, or that a DNR order be entered for, a
patient who has not been certified to be in a terminal condition, persistent vegetative
state, or end-stage condition?
If the grant of authority to the agent encompasses decision-making as to
life-sustaining procedures without limitations linked to the patient's condition, a health
care agent may instruct that alife-sustaining procedure be withheld on withdrawn from,
ar that a DNR order be entered for, a patient without a physicians' certification of the
patient's condition. If the agent's instruction is inconsistent with generally accepted
standards of patient care, the health care provider must bring the matter to the attention
of a facility's patient care advisory committee or a court.
5. What is the effect of a patient's advance directive on the physician's,
surrogate's, or guardian's ability to authorize the withholding or withdrawing of a
life-sustaining procedure or the entry of a DNR order?
The primary standard for decision-making by surrogates and guardians, and
health care agents as well, is to make the decision about life-sustaining procedures that
the patient would have wanted to be made under the circumstances. If an advance
directive affords guidance about the patient's wishes, the advance directive must be
followed. However, a physician has authority independent of any advance directive to
determine that a particular life-sustaining procedure, including CPR, would be
medically ineffective.
6. What is the status of DNR orders currently in the medical files of patients in
related institutions who have not been certified to be in a terminal condition, persistent
vegetative state, or end-stage condition?
A DNR order for such a patient that was valid prior to the effective date of the
Health Care Decisions Act remains valid. Under prior law, a DNR order was valid for
a patient who was not already in a terminal condition only if the order was entered at
the instruction of a competent patient after informed consent, with the consent of a
properly authorized health care agent, including an attorney-in-fact under a durable
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power of attorney for health care; or with the consent of the patient's family prior to
October 1, 1993, in accordance with the standards set out in 73 Opinions of the
Attorney General 162, 196-99 (1988), and with a physician's certification that, in the
event the patient suffered a cardiac arrest, the patient would then be in a terminal
condition. A DNR order entered since the effective date of the Act for such a patient is
valid under the circumstances discussed in this opinion.
7. May related institutions that handle chronic care cases require consent to the
withholding or withdrawing of life-sustaining procedures or the entry of a DNR order
as a condition of admission to the facility?
No, they may not.
I
Cardiopulmonary Resuscitation and DNR Orders
A. Resuscitation Procedures
"Cardiac arrest is the sudden unexpected cessation of heartbeat and blood
pressure. It leads to loss of consciousness within seconds, irreversible brain damage in
as little as 3 minutes, and death within ~ to 15 minutes." Office of Technology

Assessment, Life-Sustaining Technologies and the Elderly 168 (1985)(hereafter cited
as Life-Sustaining Technologies). [FN2)
CPR is the label for a set of procedures intended to restore heart and lung
functions to someone who has suffered a cardiac arrest. [FN3] One medical dictionary
dunes CPR as "restoration of cardiac output and pulmonary ventilation following
cardiac arrest and apnea, using artificial respiration and closed chest massage."
Stedman's Medical Dictionary 1349 (25th ed. 1990). °In describing the spectrum of
procedures involved in resuscitation, it is helpful to divide the process into two stages:
basic and advanced life support." Life-Sustaining Technologies at 169. Basic life
support consists of techniques used by rescuers at the scene to open the airway and
restore breathing and circulation; advanced cardiac life support "consists of basic life
support and the techniques and machinery that sustain life after the immediate, manual
steps are taken." Id. at 170.
This opinion deals primarily with decision-making concerning advanced cardiac
life support. [FN4] Advanced cardiac life support involves intrusive and painful
measures. The Court of Appeals, quoting from a Massachusetts decision, described
some of these procedures as follows: "Such efforts typically involve the use of cardiac
massage or chest compression and delivery of oxygen under compression through an
endotracheal tube into the lungs. An electrocardiogram is connected to guide the efforts
of the resuscitation team and to monitor the patient's progress. Various plastic tubes are
usually inserted intravenously to supply medications or stimulants directly to the heart.
Such medications may also he supplied by direct injection into the heart by means of a
long needle. A defibrillator may be used, applying electric shock to the heart to reduce
contractions. A pacemaker, in the form of an electrical conducting wire, may be fed
through a large blood vessel directly to the heart's surface to stimulate the heart's
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contractions and to regulate beat. These procedures, to be effective, must be initiated
with a minimum of delay as cerebral anoxia, due to a cut off of oxygen to the brain,
will normally produce irreversible brain damage within three to five minutes and total
brain death within 15 minutes. Many of these procedures are obviously highly
intrusive, and some are violent in nature. The de~brillaror, for example, causes violent
(and painful) muscle contractions...." In re Riddlemoser, 317 Md. 496, 501 n. 2, 564
A.2d 812 (1989)(quoting Matter of Dinnerstein, 380 N.E.2d 134, 135-36
(Mass.App.1978)).
Traditionally, policies at hospitals and nursing homes would require CPR to be
initiated on any patient who suffered a cardiac arrest, unless a specific order not to
attempt resuscitation--a DNR order, sometimes called a °no code" order--had been
entered on the patient's chart. [FNS] °Implicit in the care of hospitalized patients is the
understanding that, provided no orders exist to the contrary, they will be resuscitated
... in the event of a cardiopulmonary arrest." S. Buchanan et al., Implementation of
DNR Orders in the Department of Medicine, The Johns Hopkins Hospital, 37
Md.Med.J. 461 (1988). This inversion of the usual principle that consent is required
prior to the initiation of a form of treatment has been justified by the emergency nature
of the problem and the assumption that most people would want efforts made to save
their lives. Sees 5-607 of the Health-General("HG") Article, Maryland Code
(authorizing emergency life-sustaining treatment without consent). "This 'standing
order' for CPR essentially establishes a presumption in favor of its administration
without informed consent. This makes eminent good sense." Alan Meisel, The Right to
Dies 5.4, at 118 (1989)(hereafter cited as The Right to Die).
A number of recent studies have suggested, however, that CPR may not make
good sense for all patients. A procedure that was originally developed for otherwise
healthy trauma victims can have exceedingly low success rates among patients with
very serious health problems. For example, a study of patients with multiple organ
system failure showed that CPR did not help any of these patients survive an arrest.
M.W. Peterson et al., Outcome after Cardiopulmonary Resuscitation in a Medical
Intensive Care Unit, 100 Chest 168 (1991). A recent article advocating more sparing
use of CPR for some categories of patients cites a number of similar studies. Donald J.
Murphy and Thomas E. Finucane, New Do-Not-Resuscitate Policies: A First Step in
Cost Control, 153 Arch. Internal Med. 1641, 1542-43 (1993). These studies and related
coirmientaries in the medical literature have produced a more discriminating approach
to CPR in some facilities. As one group of physicians wrote a few years ago, "selection
of candidates for this emotionally and physically injurious procedure must be made
carefully. [CPR] is a traumatic, time-consuming, and expensive technology that should
he reserved for those for whom there is a reasonable chance of survival to discharge."
George E. Taffet et al., In-Hospital Cardiopulmonary Resuscitation, 260 J.A.M.A.
2060, 2072(1988).
B. CPR As A "Life-Sustaining Procedure"
Much of the balance of this opinion will discuss the authority of various
decision-makers to approve a DNR order. The analysis of this issue, in turn, depends in
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part on whether CPR is a "life-sustaining procedure." As we have just explained, CPR
is intended to save a patient whose life would end in a matter of minutes without
intervention. So CPR surely is a "life-sustaining procedure" in the ordinary sense of the
term. The definition of the term in the Health Care Decisions Act poses an interpretive
problem, however. As codified in HG s ~-601(m), the definition is as follows: (1)
"Life-sustaining procedure" means any medical procedure, treatment, or intervention
that: (i) Utilizes mechanical or other artificial means to sustain, restore, or supplant a
spontaneous vital function; and (ii) Is of such a nature as to afford a patient no
reasonable expectation of recovery from a terminal condition, persistent vegetative
state, or end- stage condition. (2) "Life-sustaining procedure" includes artificially
administered hydration and nutrition, and cardio-pulmonary resuscitation. (Emphasis
added.)
As we discussed in a prior opinion, the Health Care Decisions Act was the
product of compromise between different versions of comprehensive legislation. See 78
Opinions of the Attorney General ---(1993)[Opinion No. 93-019, at n. 2 and
accompanying text (June 1, 1993) ]. One of the bills, House Bill 1243/Senate Bill 676,
was introduced with the following broad definition of "life-sustaining procedures":
°[a]ny medical procedure, treatment, or intervention used to sustain, restore, or
supplant a spontaneous vital function to prevent or postpone the death of an individual."
The other bill, House Bill 1432/Senate Bill 664, contained the following more detailed
definition of "life-prolonging procedure": (1) "Life-prolonging procedure" means any
medical procedure, treatment, or intervention that: (i) Utilizes mechanical or other
artificial means to sustain, restore, or supplant, a spontaneous vital function; and (ii) Is
of such a nature as to afford a patient no reasonable expectation of recovery from a
terminal condition, persistent vegetative state, or inevitably fatal condition. [FN6)(2)
"Life-prolonging procedure" includes artificially administered hydration and nutrition,
and cardiopulmonary resuscitation. This definition of "life-prolonging procedure" was
adapted from the now- repealed Living Will Law. See former HG s 5-601(e).
When the House Environmental Matters Committee decided to rework the
legislation, it choose as its starting point the text of House Bill 1432. The Committee
then made a great many changes to the text and ultimately adopted the reworked text of
House Bill 1432 as an amendment to House Bill 1243, and it is the amended version of
House Bill 1243 that ultimately was enacted into law. The term "life-sustaining
procedure" was substituted for "life-prolonging procedure," but otherwise the definition
from House Bill 1432 was retained. [FN7]
Given its use of the conjunction "and" between the two subparagraphs of HG s
5-601(m)(1), the definition as enacted can be read so as to limit "life- sustaining
procedures," including CPR, to only those that "afford a patient no reasonable
expectation of recovery from a terminal condition, persistent vegetative state, or
end-stage condition.° [FN8] Suppose, for example, that a patient suffers from
Alzheimer's Disease, is incapable of making her own medical decisions, but does not
meet the criteria for "end--stage condition." [FN9] A surrogate for this patient may
make health care decisions on her behalf generally but may not withhold or withdraw a
"life-sustaining procedure." See Part II below. Suppose further that the patient is
healthy enough so that CPR stood a reasonable chance of succeeding if she had a
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cardiac arrest. Then CPR would not be "of such a nature as to afford a patient no
reasonable expectation of recovery from a terminal condition, persistent vegetative
state, or end- stage condition." The patient is in none of those conditions, and would
not be even after cardiac arrest. Hence, under a literal reading of the definition, CPR
under these circumstances would not be a "life-sustaining procedure," the withholding
or withdrawal of which is subject to special safeguards. Rather, a decision about CPR
would simply be a "decision about health care" and therefore within the surrogate's
general authority.
We reject this construction of the definition, however. "[T]he primary goal of
[statutory construction] is determining the intent of the Legislature when it enacted the
subject statute. We begin our search for legislative intent with the words of the statute
to be interpreted, ... considered in light of the context...." GEICO v. Insurance
Comm'r, 332 Md. 124, 131, 630 A.2d 713 (1993). As the Court of Appeals wrote in
its most influential modern case on statutory construction, "The purpose, in short,
determined in light of the statute's context, is the key." Kaczorowski v. City of
Baltimore, 309 Md. 505, 516, 525 A.2d 628 (1987). See also, e.g., B. Frank Joy Co.
v. Isaac, 333 Md. 628, 631, 636 A.2d 1016 (1994). In particular, the word "and" need
not be given its conventional meaning if a different construction "is necessary to
effectuate the obvious intention of the legislature." Comptroller v. Fairchild Ind., Inc.,
303 Md. 280, 286, 493 A.2d 341 (1985).
One key purpose of the Act was to specify the three diagnostic categories within
which a surrogate is empowered to forgo those procedures that might keep the patient
alive. See HG s 5-606(b)(terminal condition, end-stage condition, or persistent
vegetative state). The legislative debate over whether to include "end-stage condition"
within the grant of authority to surrogates would have been absurd if, because of the
wording of the definition of "life- sustaining procedure," the surrogate had essentially
limitless authority to forgo measures intended to prolong life. [FN 10] Taking into
account the full context, the definition cannot be construed to mean that when a
procedure like CPR would probably work to save a patient's life and the patient is in
relatively good physical health, the surrogate nonetheless has discretion to forgo the
procedure.
In our view, the proper way to read the definition is that any procedure is a
"life-sustaining procedure" if it fits the description in HG s 5- 601(m)(1)(i)--that is, if it
is a procedure that uses "artificial means to sustain, restore, or supplant a spontaneous
vital function." Subparagraph (ii) does not limit the generality of this key portion of the
definition. Instead, it describes a subcategory of life-sustaining procedures for patients
in one of the three designated conditions. As to these patients, a procedure that uses
"artificial means to sustain, restore, or supplant a spontaneous vital function" is the
kind of "life-sustaining procedure" that a surrogate may decline if it is of such a nature
as to afford a patient who is in a terminal condition, persistent vegetative state, or
end-stage condition no reasonable expectation for recovery from that condition. See
Part II below.
C. Code Status Decision-Making
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As discussed in Part IA above, a typical institutional policy would require that
CPR be attempted on any patient who is discovered to have suffered a cardiac arrest,
unless a DNR order has been entered on the patient's chart. Thus, for each patient, a
decision is made: for most patients, implicitly, that CPR will be performed, in
accordance with the standing order embodied in the institution's policy; and for some
patients, explicitly, that CPR will not be performed, in accordance with the DNR order
entered in the individual case.
As a general matter, each patient whose condition predisposes the patient to a
significant risk of cardiac arrest is entitled to have a timely and considered decision
rnade about what the patient's code status should be. When a patient suffers a cardiac
arrest, or course, there is no time for a health care provider to obtain consent for the
treatment: In our view, however, the statute that authorizes the administration of CPR
without consent should be construed to require an effort to obtain instructions, in
advance, when the emergency event is one for which contingency plans should be
made.
The use of CPR falls within HG s 5-607, which authorizes health care providers
to perform emergency medical treatment without consent in order to avert a "substantial
risk of death or immediate and serious harm to the patient...." This statutory authority
to treat without consent in an emergency may he invoked only if °[a] person who is
authorized to give the consent is not available immediately." [FN11] In the typical
emergency--when someone unexpectedly has a heart attack, for example--decisions
about treatment are made simultaneously with the emergency, and the health care
provider has no time to look for someone to consent.
Decision-making about CPR for a patient in a hospital, long-term care facility,
hospice, or• home health program is markedly different. A decision about such a
patient's code status is a form of advance planning about a possible emergency, and
often a person authorized to consent to the treatment would be "available immediately"
at the time that this advance planning decision is made. A facility should not simply
assume that it has authority under HG s 5-607 to perform emergency treatment without
consent if consent could feasibly have been solicited before the emergency arises and,
given the circumstances of the patient's condition, a decision to decline CPR is a
realistic possibility. Cf. Restatement (Second) of Torts s 892D cmt. a (1979)(common
law emergency doctrine does not authorize action if actor knows that consent would not
be given, because of past refusal of consent or other circumstances).
If, under a facility's policy, a patient would be given CPR in the absence of a
DNR order, but the patient's condition is such that a decision against the use of CPR
would not be unreasonable, the patient (if competent) or an incapacitated patient's
authorized decision-maker should be asked to consent to the proposed emergency
treatment. [FN12] "The discussion about CPR, as about any other treatment, should be
aimed at assuring that the competent patient or the surrogate understands what CPR is,
the conditions_ under which it is used, its risks and benefits, and the consequences of not
administering it when an arrest occurs." The Right to Dies 5.4, at 119. Likewise, if
the patient's attending physician proposes to enter a DNR order on any basis other than
the medical ineffectiveness of CPR, the patient (if competent) or an incapacitated
patient's authorized decision-maker should be asked to consent to the DNR order.
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"Decisionmaking about the entry of a DNR order should begin on the same basis as
decisionmaking about any other form of treatment. Physicians should ordinarily initiate
discussion with patients, eliciting their wishes about treatments that their medical
conditions might necessitate." Id. [FN13]
II
Surrogate Consent to a DNR Order
A surrogate is generally authorized to "make decisions about health care for a
person who has been certified to be incapable of making an informed decision and who
has not appointed a health care agent....° HG s 5-605(a)(2). The statute places
conditions on this otherwise broad grant of authority when it comes to a decision to
withhold or withdraw "life-sustaining procedures," however. See Part IB above. A
health care provider may not carry out that decision unless the patient's attending
physician and a second physician have certified that the patient is in a terminal
condition or a persistent vegetative state or has an end-stage condition. HG s 5-606(b).
[FN 14]
The studies alluded to in Part IA above identified types of patients for whom an
arrest signaled the start of an inevitable dying process, whether or not CPR was
successful. Even if CPR restored cardiopulmonary function, the studies indicated that
all of the patients with certain defining diagnostic criteria died within a matter of days,
or at most a few weeks. In other words, these. patients are in a "terminal condition"
once they suffer an arrest, even if their condition was not terminal prior to the arrest.
For Chese patients, CPR would merely prolong an irreversible dying process that begins
at the point of the arrest and that ends imminently in death.
Under these circumstances, a surrogate is legally authorized to consent to a
DNR order, if doing so would accord with "the wishes of the patient and, if the wishes
of the patient are unknown or unclear, [with] the patient's best interest.° HG s
5-605(c)(1). See also HG ss 5-605(c)(2)(factors in assessing patient's wishes) and
5-601(e)(definition of "best interest"). Even if the patient is not in a terminal or
end-stage condition or persistent vegetative state at the time of the surrogate's decision,
the decision takes effect only when the patient is in a terminal condition--at the moment
of arrest. The legally significant time for ascertaining the condition of the patient is the
time when a health care provider would "withhold or withdraw life-sustaining
procedures on the basis of ... the authorization of a surrogate...." HG s 5- 606(b). At
that time, the patient must be in a terminal or end-stage condition or persistent
vegetative state, or else life-sustaining procedures may not be withheld or withdrawn.
Id.
To summarize, a surrogate may authorize a DNR order for a patient who is not
already certified to be in a terminal or end-stage condition or persistent vegetative state
if the patient's attending physician (with the concurrence of another) certifies that,
within a reasonable degree of medical certainty, if the patient suffers a cardiac arrest,
the patient will be in a terminal or end- stage condition even if CPR would prevent
death from the initial cardiac arrest. If, however, two physicians are not able to make
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that predictive medical judgment, then the surrogate is not authorized to consent to a
DNR order unless the patient is already in one of the three conditions specified in HG s
5-606(b). Nothing in the Health Care Decisions Act or this opinion, in short, authorizes
the wholesale entry of DNR orders on patients in a facility without regard to their
condition.
III
Guardian Consent to a DNR Order
In general, "where a medical procedure involves, or would involve, a
substantial risk to the life of a disabled person, the court must authorize a guardian's
consent or approval for" the initiation, withholding, or withdrawing of the medical
procedure. s 13-708(c)(1) of the Estates and Trusts Article, Maryland Code("ET"
Article). Thus, a guardian is required to seek court authorization if the guardian is
asked to consent or approve a physician's proposed entry of a DNR order on the chart
of a ward. [FN15] A DNR order reflects a decision to withhold a medical procedure,
CPR, that is ordinarily performed in an effort to save a patient's life. It is a
"life-sustaining procedure," as defined in ET s 13-711(c). See Part IB above.
The only circumstance under which a guardian would have independent
authority to consent to a DNR order is if the court had previously authorized the
guardian "to make a decision regarding medical procedures that involve a substantial
risk to life without further court authorization...." ET s 13- 708(c)(2). Such advance
authorization may be given by the court under the criteria set out in ET s
13-708(c)(2)(i) and (ii). See Opinion No. 93-019, at 12-13. A guardian so authorized
may forgo life-sustaining procedures, including CPR, under the same circumstances as
any other surrogate. See Part II above.
IV
Physician Entry of a DNR Order
A. Medically Ineffective CPR
The Health Care Decisions Act contains a provision recognizing the authority of
a physician to decline to provide "medically ineffective treatment": "Except as provided
ins 5-613(a)(3) of this subtitle, nothing in the subtitle may be construed to require a
physician to prescribe or render medically ineffective treatment." HG s 5-611(b)(1).
[FN16] The term "medically ineffective treatment" is defined in HG s 5-601(n) as
follows: "Medically ineffective treatment" means that, to a reasonable degree of
medical certainty, a medical procedure will not: (1) Prevent or reduce the deterioration
of the health of an individual; or (2) Prevent the impending death of an individual. A
treatment is "medically ineffective" only if it will have neither of the effects stated in
the definition; conversely, if a medical procedure foreseeably would have either of the
effects stated in the definition, the procedure is not "medically ineffective." In other
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words, if a patient is facing impending death and a treatment foreseeably would prevent
the patient's impending death, the treatment is not medically ineffective as a matter of
law. Under these circumstances, it does not matter that the treatment will not "prevent
or reduce the deterioration of the health of the patient."
Suppose, for example, that a patient in a persistent vegetative state suffered a
cardiac arrest. If CPR were successfully applied, it would have no effect whatever on
the patient's persistent vegetative state. But (depending on the medical facts of the
situation) it might well prevent the patient's impending death from lack of oxygen.
Therefore, CPR would not be °medically ineffective,° within the meaning of the Health
Care Decisions Act.
It may be, of course, that the entry of a DNR order for a patient in a persistent
vegetative state could properly be approved by a health care agent or surrogate,
applying the decisional standards in HG s 5-605(c). But that would be a decision for the
agent or surrogate, not for the physician on grounds of medical ineffectiveness. The
carefully circumscribed definition of "medically ineffective treatment" is meant to
prevent an unwarranted transfer of decision-making authority to physicians.
The limited definition is also intended to ensure that futility judgments are made
on strictly medical grounds. In particular, Maryland law does not authorize a physician
to enter a DNR order for reasons of cost control. Forceful arguments can be advanced,
we recognize, for the proposition that °[t] o control the cost of health care and to
improve access to care for the uninsured, our society will have to set limits on health
care," and "new do- not-resuscitate (DNR) policies would he just and relatively painless
ways to set these limits." Donald J. Murphy and Thomas E. Finucane, New Do-NotResuscitate Policies: A First Step in Cost Control, 153 Arch. Internal Med. 1641
(1993). But the General Assembly has not come to that rationing decision, and
physicians may not impose it unilaterally on their patients. A treatment is not
"medically ineffective" merely because, applying a social utilitarian calculus, two
doctors decide that the resources committed to the treatment of a very ill patient might
better be allocated elsewhere in the health care system. [FN17] See Preamble to
Chapter 372 {House Bill 1243), Laws of Maryland 1993.
Within the confines of the statutory definition, however, physicians are free to
make their professional judgments about the efficacy of various procedures. As
discussed in Part IA above, cardiac arrest in some patients represents the start of an
inexorable dying process that cannot be prevented by CPR. Under such circumstances,
a physician might well be justified in concluding that CPR would be "medically
ineffective," under the definition in HG s 5-601(n), because CPR would neither
ameliorate the underlying condition nor "prevent [the patient's] impending death."
[FN 18].
Given that CPR is generally "life-sustaining in nature," at least when viewed
across the patient population as a whole, the attending physician of a patient may
withhold CPR as medically ineffective "only if the patient's attending physician and a
second physician certify in writing that the treatment is medically ineffective and the
attending physician informs the patient or the patient's agent or surrogate of the
physician's decision." HG s 5-611(b)(2)(i). If the patient were under guardianship, the
attending physician must inform the patient's guardian, because the guardian is also a
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surrogate. See HG s 5- 605(a)(2)(i).
B. Patients Under Guardianship

u

Under the procedure delineated in the Act, the guardian would not be asked by
the attending physician to give "consent or approval for" a physician's decision to
withhold CPR on grounds of medical ineffectiveness. That decision has been made by
the attending physician with the concurrence of another physician, and the physician
would enter the DNR order on his or her own authority, as recognized by HG s
5-611(b). The physician would merely be informing the guardian of the physician's
own decision. In other words, the prerequisite for advance court authorization under
ET s 13-708(c)(1) will not be present: Since the guardian's "consent or approval for"
the DNR order is not required, neither is court authorization.
At the same time, the guardian should consider the court's potential reaction to
the attending physician's DNR order. As the Court of Appeals reiterated last year, the
guardian is merely the agent of the court, which is itself ultimately responsible for the
welfare of the ward. Mack v. Mack, 329 Md. 188, 201, 618 A.2d 744 (1993). See also
Kircherer v. Kircherer, 285 Md. 114, 118-19, 4(}0 A.2d 1097 (1970).
In our view, if a guardian is informed by the attending physician of the
physician's determination that CPR or any other life-sustaining treatment would be
medically ineffective in the case of the ward, the guardian should ordinarily inform the
court promptly of the attending physician's determination and provide a copy of the
written certification and the physician's order to implement it. The guardian would not
be seeking the court's authorization pursuant to ET s 13-708(c)(1), for, as we have
explained, that provision is inapposite under the circumstances. The DNR order would
be effective immediately. The guardian would be reporting, however, an event of
potentially great significance to the welfare of the ward. The court would then have the
opportunity to review the situation and decide on an appropriate course of action,
including, potentially, instructing the guardian to invoke the transfer process in HG s
5-613 if the court concludes that CPR should be performed but the physician adheres to
the view that it would be medically ineffective. [FN 19]

Health Care Agent Consent To A DNR Order
A competent individual may appoint a health care agent in a written or oral
advance directive. HG s 5-602(b)(1) and (d). The individual making the appointment
defines the circumstances under which the health care agent may make decisions for the
individual. HG s 5-602(b)(1). For example, the optional form set out in the Health Care
Decisions Act grants to the agent "full power and authority to make health care
decisions for me, including the power to ... [c]onsent to the provision, withholding or
withdrawal of health care, including, in appropriate circumstances, life-sustaining
procedures." See HG s 5-603, Form IIA, P(2)(d).
Nothing in the Act itself limits to specified conditions the decisional authority of

RELEVANT OPINIONS OF THE ATTORNEY GENERAL

XI-24

a health care agent over life-sustaining procedures. HG s 5- 606(b), which instructs a
health care provider not to withhold or withdraw life-sustaining procedures on the basis
of an advance directive unless the patient has been certified to be in a terminal
condition, end-stage condition, or persistent vegetative state, applies only "where no
agent has been appointed...."
The Legislature's decision not to confine a health care agent's authority by
statute was not inadvertent. It reflected a judgment that, if a competent individual
chooses someone to make health care decisions for• the individual and also chooses to
give the agent broad authority, the State through its law should not interfere with that
act of private decision-making.
Hence, if a health care agent's authority to make decisions about life-sustaining
procedures is not limited to particular conditions by the advance directive containing
the appointment, the health care agent may consent to the entry of a DNR order without
a certification about the patient's condieion. [FN20]
VI
DNR Orders Entered Prior to the Health Care Decisions Act
A. Patient Consent
The 1988 Attorney General's opinion concluded that the constitutional and
common law "right of self-determination about medical treatment means that a
competent person may engage in direct decisionmaking when the person and the
physician are discussing a future course of treatment. That discussion might well deal
with questions of the person's consent to treatment if various contingencies were to
arise." 73 Opinions of the Attorney General at 1 S5. It is possible that some of these
"informed consent" discussions included a decision about a DNR order if cardiac arrest
were one of "contingencies" considered.
The Health Care Decisions Act is "cumulative with existing law regarding an
individual's right to consent or refuse to consent to medical treatment and do [es] not
impair any existing rights or responsibilities which ... a patient ... or a patient's family
may have in regard to the provision, withholding, or withdrawal of life-sustaining
procedures under the common law or statute of the State." HG s 5-616(a). Thus, a
DNR order entered as a result of such a discussion between patient and physician
remains valid, so long as the circumstances that led to the patient's decision are not
significantly changed. [FN21]
B. Attorney-in-Fact Consent
The 1988 Attorney General's opinion concluded that competent individuals had
the authority to use the Maryland durable power of attorney statute, ET s 13- 601, to
create durable powers of attorney for health care. 73 Opinions of the Attorney General
at 183-84. Under these instruments, an attorney-in-fact could be given broad authority
to make decisions on behalf of the principal.
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Under the Health Care Decisions Act, a durable power of attorney for health
care is a type of advance directive appointing an agent. See HG s 5-602(b)(1); ET s
13-601(d). The Act expressly gives "full force and effect" to "any designation of an
agent made prior to October 1, 1993 ...," HG s 5-614(d), and further provides that "[a]
valid ... durable power of attorney for health care made prior to October 1, 1993 shall
be given effect as provided in this article, even if not executed in accordance with the
terms of this article." HG s 5-616(b).
An attorney-in-fact under a broadly drafted durable power of attorney for health
care was authorized to consent to entry of a DNR order. Under the Act, such a DNR
order remains valid.
C. Family Consent
Prior to the effective date of the Health Care Decisions Act, family members
had statutory authority only to consent to life-sustaining treatment on behalf of an
incapacitated patient. See former HG s 20-107(h)(1990 Repl. Vol.); 73 Opinions of the
Attorney General 162, 192-95 (1988). As a matter of common law, however, family
members had a limited right to consent to the withholding or withdrawing of
life-sustaining treatment for a patient in a terminal condition. See 73 Opinions of the
Attorney General at 196-99.
This common law right of family members extended to DNR orders under the
circumstances identified in the 1988 Attorney General's opinion, and it further
permitted family consent to a DNR order for a patient who was not in a terminal
condition at the time of entry of a DNR order but who would be at the time of a cardiac
arrest. See Part II above. See also letter of advice from Jack Schwartz, Chief Counsel
for Opinions and Advice, to Gene Heisler, Deputy Director of Licensing and
Certification Programs (September 16, 1992). Applying HG s 5-616(a), we conclude
that family consents to DNR orders made under the common law, as discussed in the
1988 Attorney General's opinion, remain valid. [FN22]
VII
DNR Decisions in Advance Directives and Informed Consent Discussions
Anyone who has authority to make decisions on behalf of an incapacitated
patient--whether a health care agent, surrogate, or guardian--is obliged to base his or
her decision on the wishes of the patient, if known. HG ss 5-603 and 5-605 and ET s
13-711. An advance directive is determinative evidence of those wishes as to any
decision encompassed by the directive.
An advance directive might well contain a decision directly applicable to CPR.
If a declarant states a refusal of life-sustaining treatment in the event of terminal
condition, for example, then the advance directive would be directly applicable to CPR,
a life-sustaining treatment. An advance directive containing such an instruction should
be implemented by entry of a DNR order if the patient is certified to be in the condition
discussed in the advance directive. [FN23)
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A more difficult issue is the effect to be accorded a formerly competent patient's
decision to decline CPR if the patient made the decision in a discussion with a physician
that was unwitnessed and therefore is not an oral advance directive under the Act. See
HG ss 5-601(b){2) and 5-602(d). Undoubtedly a health care agent or surrogate may
view this decision as the best available evidence of what the patient would have wanted,
and act accordingly. But what if there is no agent or surrogate? May the decision be
carried out directly, or must a guardianship be established?
On the one hand, we would not be faithful to the General Assembly's purpose if
we accorded the same legal effect to an unwimessed statement as to an oral advance
directive. To do so would make a nullity out of the witness requirement, which the
General Assembly included as a measure of protection for the patient. On the other
hand, the Act surely has not displaced entirely the legal right of patients simply to tell
their physicians what they want and don't want, with informed consent. The Act's
"cumulative rights" provision, HG s 5-616(a), must be given effect too.
At least until authoritative guidance is available from the courts, we suggest the
following approach: A competent patient's decision to forgo CPR may he given direct
effect by entry of a DNR order, even if the patient is no longer competent and no health
care or surrogate is available, under the same circumstances as discussed in the 1988
Attorney General's opinion--if the patient's decision, albeit not an oral advance
directive, is the product of informed consent about contingencies in the discrete context
of a discussion of "a future course of treatment." 73 Opinions of the Attorney General
at 185. [FN24] But if the patient merely tells the physician of a generalized and openended desire to forgo life-sustaining procedures, including CPR, in the indefinite
future, the decision may be given effect only as evidence that might allow some other
decision-maker--a health care agent, surrogate, or guardian with court approval--to
authorize a DNR order. Physicians need to be aware of the importance of having a
witness to this more generalized type of patient decision in order to create a fully
effective oral advance directive. [FN25]
VIII
Mandating Consent to a DNR Order
HG s 5-614(c) prohibits a health care provider from conditioning health care on
execution of an advance directive: "A person may not be required to make an advance
directive as a condition for being insured for, or' receiving, health care services." Thus,
a long-term care facility may not require a prospective resident, or a health care agent
or surrogate, to execute an advance directive declining CPR or any other form of
life-sustaining treatment.
Moreover, the Nursing Home Patient's Bill of Rights ensures residents the right
to receive appropriate treatment, HG s 19-343(b)(2)(ii), and the right to "participate in
the planning of the medical treatment," HG s 19- 344(b)(1)(i). Even if the resident
initially agreed to a DNR order, the resident is free to change his oz• her mind. See also
HG s 5-604 (revocation of advance directive).
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IX
Conclusion
The Health Care Decisions Act is a significant reform of Maryland law, of great
potential benefit to patients, their families, and health care providers. As with other
significant reforms, however, some aspects of this law require interpretation to achieve
the intended benefit. We hope that this opinion provides a useful clarification.
Very truly yours,
J. Joseph Curran, Jr.
Attorney General
Jack Schwartz
Chief Counsel Opinions &Advice
FN1 The term "surrogate decision maker" is used in the Health Care Decisions Act. For brevity's sake, we shall refer to a
"surrogate" in this opinion.
FN2 Respiratory arrest is a rela[ed but at times distinct medical emergency: "Respiratory arrest is the sudden cessation of effective
breathing.... Without effective breathing, the blood is unable to supply adequate oxygen to the heart and brain or eliminate carbon
dioxide from body tissues. Consequently, respiratory arrest will be followed within minutes by gradual loss of consciousness and
then by cardiac arrest." Id.
FN3 If it works, CPR literally brings someone back from death: "Clinical death is the terns used to encompass that short interval
after the heart has finally stopped, during which there is no circulation, no breatliing, and no evidence of brain function, but when
rescue is still possible. If this stoppage occurs suddenly, as in cardiac arrest ..., a brief time remains before vital cells lose their
viability, during which measures such as cardiopulmonary resuscitation ... may succeed in resuscitating a person whose life has
seemingly ended —the time is probably no more than four minutes." Sherwin B. Nuland, How We Die 121 (1494).
FN4 A pulmonary arrest caused, for example, by an airway obstruction, would always call for an immediate emergency response:
"A cardiopulmonary arrest requiring [advanced cardiac Gfe support] should be distinguished from a respiratory arrest resulting from
upper airway obstruction (e.g., aspiration of food).... One assumes that patients who are choking would be treated, i.e., receive
certain components of basic CPR." Donald J. Murphy, Do-Not-Resuscitate Orders: Time for Reappraisal in Long-term-Care
Institutions, 260 J.A.M.A. 209A (1988).
FNS As defined at the Johns Hopkins Hospital, a DNR order "specifically instructs drat nn blow to the chest, compression of the
chest, cardiac massage, defibrillation, administration of cardiotonic or vasoactive drugs, or any form of artificial ventilation be
undertaken should cardiopulmonary arrest occur." S. Buchanan et al., Implementation of DNR Orders in the Department of
Medicine, The Johns Hopkins Hospital, 37 Md.MedJ. 461, 461-62 (1988).
FN6 The term "inevitably fatal condition" was later replaced with the term "end-stage condition."
~N7 Simultaneously, the House Committee added provisions on guardianship that had been omitted from House Bill 1432. In the
part of the Health Care Decisions Act governing guardianship, the term "life-sustaining procedure" is defined as it originally was
when House Bill 1243 was introduced, no[ as it became after the definition from House BiII 1432 was incorporated. Sees 13-7ll(c)
of the Estates and Trusts Article, Maryland Code.
FN8 The ordinary meaning of the conjunction "and" is that it "connect[s] words or phrases expressing the idea that the latter is to be
added to or taken along with the first." Black's Law Dictionary 86 (6th ed. 1990). Maryland statutes are drafted with the ordinary
meaning in mind. Revisor of Statutes, Maryland Style Manual for Staturory Law 23 (1985)("Use 'and' to connect requirements that
are additive to each other."). See Comptroller v. Fairchild Ind., Inc., 303 Md. 280, 285-R6, 493 A.2d 341 (1985). Because CPR is
merely "include[d]" in the term "life-sustaining procedure," one must analyze die definition itself to determine the scope of the term.
FN9 For a discussion of those criteria, see Opinion No. 93-019, at 3-6.
FNlO Such a construction would also unduly truncate the duty of health care providers to protect their patients against improper
decisions "to withhold or withdraw alife-sustaining procedure" from an incapacitated patient. HG s 5- 612(a). See also note 20
below. Heatth care providers would be expected to be especially attentive to decisions to forgo life support measures when the
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patient is in none of the three diagnostic categories.
FN11 The full text of HG s 5-607 is as follows: A health care provider may treat a patient who is incapable of making an informed
decision, without consent, if: (1) The treatment is of an emergency medical nature; (2) A person who is authorized to give the
consent is not available immediately;(3) The attending physician determines that: (i) There is a substantial risk of death or
immediate and serious harm to the patient; and (ii) Within] a reasonable degree of medical certainty, the life or health of the patient
would be affected adversely by delaying treatment to obtain consent.
FN12 By "authorized decision-maker," we mean a guardian of the person of the patient; a health care agent under an advance
directive; or a surrogate authorized ro act under HG s 5-605.
FN 13 If the attending physician has concluded that CPR would be "medically ineffective," the physician may enter a DNR order
without consent. See Part IVA below. Under these circumstances, however, the attending physician must "infor [m] the patient or
the patient's agent or surrogate of the physician's decision." HG s 5-611(b)(2)(i).
FN14 A patient may not be certified to be in a persis[en[ vegetative state unless one of the nvo certifying physicians is "a
neurologist, neurosurgeon, or other physician who has special expertise in the evaluation of cognitive function...." HG s
5-6O6(b)(2).
FNIS We are not here discussing a DNR order entered by a physician inclependendy of the guardian. See Part IVB below.
FN 16 The exception refers to the right of a patient, under some circumstances, to obtain life-sustaining procedures pending transfer
ro a new health care provider. See HG s 5-613(a)(3).
FN17 Drs. Murphy and Finucane do not intimate otherwise. Their proposal for rationing CPR fs explicitly intended to "presen[tj a
change that can be critiqued by the public," and they suggest a public process for developing hospital DNR policies. 153 Arch.
Internal Med. at 1644 and 1646117. The ethical dilemma facing physicians caught in a "conflict between traditional obligations to
serve the patient and claimed duties ro serve the broader society by conserving the health care dollar ..." is discussed in Susan M.
Wolf, Health Care Reform and the Furore of Physician Ethics. Hastings Center Rep. March- April 1994, at 28.
FN 18 When House Bill 1243 was invoduced, the pertinent portion of the definition of "medically ineffecUVe" treatment was that it
would not "prevent or postpone for more than an insignificant length of time the death of an individual." As enacted, the definition
omits reference to the "postpone[mentJ" of death and speaks of a "medically ineffective treatment" simply as one that will not
"prevent the impending death of an individual." "Prevent" means to "stop or intercept the approach ... of a thing." Black's Law
Dictionary 1188 (6th ed. 1990). "Postpone," by contrast, means to "put off; defer; delay...." Black's Law Dictionary 1168. The
General Assembly evidently decided to allow physicians to certify as "medically ineffective" interventions like CPR that might
interrupt and delay, but would not really alter, the dying process.
FN19 HG s 5-613(a) requires a health care provider "that intends not to comply with an instruction or a surrogate" to "make every
reasonable effort to transfer the patient to another health care provider...."
FN20 Under the Act, health care providers have a duty ro protect patients against a decision by a health care agent or any other
decision-maker to forgo life-sustaining procedures if the decision "is inconsistent with generally accepted standards of patient
care...." HG s 5-612(a). Under such circumstances, the health care provider must bring the matter to the attention of an institution's
patient care advisory committee or a court.
FN21 For a discussion of the status of DNR orders resulting from such physician-patient discussions after October 1, 1993, the
effective date of the Health Care Decisions Act, see Part VII below.
FN22 "Family consents to DNR orders" after October 1, ]993, are governed by the "surrogate decision making" aspect of the
Health Care Decisions Act. See Pan II above.
FN23 This opinion does not address issues concerning DNR orders and surgery-- specifically, the suspension of a DNR order
during anesthesia and surgery. This difficult issue is analyzed thoroughly in The Right to Dies 5.4, at 92-96 (1993 Cum.Supp.).
FN24 In giving direct effect to a competent patient's decision under these circumstances, a health care provider need not obtain a
certification of the patient's condition, for HG s 5-606(b) does not apply.
FN25 Because an unwitnessed discussion between patient and physician would not be an oral advance directive, within the meaning
of HG ss 5-601(6)(2) and 5- 602(d), a health care provider who acted on the decision would not have the immunity from liability
granted under HG s 5-609(a).
1994 WL 178465(Md.A.G.)
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CASE LAW AND OTHER LEGAL REFERENCES
CASE LAW - MARYLAND
Adarns v. May, 196 Md. 152, 75 A.2d 839(1950).
After being committed to a hospital for the insane, the alleged disabled person
appealed. On appeal the court decided the threshold matter• of whether an appeal will lie
from an order deterniining the sanity of an individual and remanding that individual to
the hospital. The court found that a determination of sanity is a "final deterniination of
any court of law in any civil suit" and thus merits an appeal. In this case however, the
record from the lower court was insufficient to decide the merits of the case, so the order
was affirmed without prejudice until a new proceeding was conducted.
Bliss v. Bliss, 133 Md. 61, 104 A.467 (1918).
Upon request of her relatives, the circuit court adjudged Eva Bliss to be
incompetent and appointed a committee. Bliss petitioned to set aside the order appointing
the committee. After the circuit court dismissed the petition, she appealed, asserting that
the court erred in ordering that her estate pay for her care instead of her husband's estate,
and asserting that she was not given proper notice of the time and place of the hearing,
nor the opportunity to be heard.
The appellate court ruled that the court properly exercised its _jurisdiction over
Mrs. Bliss's estate when ordering that it be used to pay for her care, stating that the court
must see that the proper care and comfort are provided to the ward out of the funds under
the court's control. The court further held that as a general rule, in an inquisition to
determine a person's sanity, the person must be given timely notice of the proceedings
and an opportunity to be heard. In this particular case, the appellate court could not
determine from the facts surrounding "service" whether Mrs. Bliss had received proper
notice. The appellate court remanded the case, without reversing or affirming the decree,
in order that testimony regarding whether Mrs. Bliss had proper notice could be taken.
Green v. Lombard, 28 Md. App.l, 343 A.2d 905 (1975).
On the request of the relatives of an incompetent ward, the Circuit Court of
Baltimore County removed the guardian for breach of fiduciary duty and ordered the
guardian to repay to the ward's trust the losses and expenses resulting from his misdeeds.
On appeal, the Maryland Court of Special Appeals affirmed and held that when
calculating the amount to be repaid, the court should include certain transactions, even
though they were authorized by court order, because such orders were obtained
fraudulently. Additionally, the court held that the statute of limitations on the cause of
action had not run because the relatives sued on behalf of an incompetent individual
whose condition had existed prior to the start of the guardian's breach of
duty.
In re Easton, 214 Il~Id. 176, 133 A.2d ~~1 (195?).
The court held that 1) the legislature may properly prescribe the judicial method
of determining a person to be non compos mentis and regulating the custody and control
of his person and property; 2)the Maryland legislature authorized the equity courts to
determine the question of competency without the aid of a jury; and 3)this method of
determining competency does not violate an individual's right to due process of law, as
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long as notice and an opportunity to defend are provided. In this case, however, the court
held that acourt-appointed trustee who represents an incompetent individual does not
have to provide notice to the incompetent when the trustee is carrying out what the trustee
was appointed to do. Thus, the trustee was not required to provide notice to the ward of a
proposed sale of the ward's property.
In re Riddlemoser, 3l 7 Md. 496, 564 A.2d 812 (1989).
Guardians of a disabled person petitioned the Circuit Court for permission to
withhold cardiopulmonary resuscitation in the event of the ward's ca1'diac arrest. Tlie
court refused and guardians appealed, but before oral arguments, the ward died.
The Court of Appeals refused to decide whether the Circuit Court was authorized
to issue an order for withholding or withdrawing medical treatment because the question
was moot. Although the four criteria for hearing a moot case were met, as laid out in
Lloyd v Board ofSupervisors ofElections, 206 Md. 36, 111 A.2d 379(1954), this case
was an exception inasmuch as the adversarial component of our justice system was
lacking. Without a presentation of the opposing side, the court was not assured that the
necessary vigorous research and airing of all relevant arguments occurred. Thus, the
court was not able to fairly consider the merits of the controversy.
h'icherer v. Kicher•er, 285 Md. 114, 400 A.2d 1097(1979).
After the trial court appointed both the husband and son of the disabled person as
co-guardians of her person and property, each co-guardian appealed the appointment of
the other, while also accepting his own appointment by filing the necessary bond. The
appellate court dismissed the appeal based on the rule that an appellant may not both
voluntarily accept the benefits of ajudgment and then appeal its validity. In this case, by
accepting his own appointment, each co-guardian accepted the benefit while also seeking
to challenge the other's appointment. Accordingly, the court dismissed the appeal.
However, the court was so appalled by the petty bickering between the father and
son that it reminded all parties that appointment as guardian "rests solely in the discretion
of the equity court." The court defined the relationship between the court and a
gual•dian, stating that, "[i]n reality, the court is the guardian; an individual who is given
that title is merely an agent or arm of that tribunal in carrying out its sacred
responsibility," citing Ellicott v Warford,4 Md 80, 85 (1853). The court was so
concerned for the welfare and comfort of the ward that it ordered that the case proceed
summarily so that the chancellor could act to remove one or both of the guardians
immediately.
Lai~~ v. John Hanson Savings and Loun, Inc, 42 Md. App. 505,400 A.2d 1154 (1979).
The daughter of an 89-year old woman filed a petition seeking removal of her
brother as their mother's guardian, an accounting of the estate, recision of certain deeds
and other relief. The petition alleged serious wrongdoing which if true would warrant
removal of the guaidiail as well as civil and criminal proceedings. Tie equity court
dismissed the daughter's petition with prejudice and she appealed. Tl~e appellate count
vacated the dismissal and remanded the case, finding that the court should not have
dismissed with prejudice, thereby foreclosing any future inquiry into similar matters
related to the guardianship.
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Mack v. Mack, 329 Md. 188,618 A.2d 744 (1993).
The father of Ronald Mack, who had been in a persistent vegetative state for
several years in Maryland, petitioned the court for' appointment as his son's guardian. The
patient's wife, who had been appointed his guardian by a Florida court, cross-petitioned,
asking the court to recognize her appointment by the Florida court or to be appointed
guardian in Maryland. the wife sought to have artificial nutrition and hydration
withdrawn from her husband. The father opposed this action. The appellate court found
that Maryland law did not permit the removal of artificial nutrition and hydration from
one in a persistent vegetative state; that Ronald Mack did not have sufficient contacts
with the state of Florida for that state to have jurisdiction to appoint the wife as guardian;
that the wife's desire to withdraw life support from Ronald Mack was not sufficient good
cause to ignore her' statutory priority to be appointed guardian and appoint the father
instead; and that the clear and convincing evidence standard is appropriate to determine
whether life support should be withdrawn from Ronald Mack. The court remanded the
case to the circuit court to consider other factors in appointing a guardian, stating that the
statutory preference is not absolute, but is always subject to the overriding concern for the
best interest of the ward. The court affirmed the principle cited in Kicherer, that the
relationship of guardian to ward is not that of agent to principal, but that the authority of a
guardian is derived from the appointing court, for whom the guardian acts as an agent.
Wentzel v. Montgomery General Hospital, Inc., 293 Md.685,447 A.2d 1244 (1982).
The caretakers of a thirteen year old girl with severe mental retardation petitioned
to be appointed her guardians so they could consent to a total hysterectomy in order to
sterilize her, because she suffered pain, was disoriented and irritable during her menstrual
cycles and was unable to care for her needs. The court found that the equity court had
jurisdiction to consider the guardian's request, under• its parens patr~iae authority.
However, the court held that where there was no evidence that such a procedure was
necessary to preserve the ward's life or to protect her physical or• mental Health, the
equity court was correct in denying the request for sterilization. The court listed standards
which the equity court must apply in considering a petition for sterilization of a minor,
and said that," in considering the best interests of an incompetent minor, the welfare of
society or the convenience or' peace of mind of the ward's parents or guardian plays nn
part."
YYilliams v. Moran, 248 Md. 279, 236 A.2d 274 (1966).
The trial court vacated and set aside a deed transferring 25 acres of real property
from Gertrude Meehan to James Williams and his wife, upon petition of Jolu1 Moran, the
court appointed Committee for Gertrude Meehan. Mrs. Meehan, a widow, had transferred
the land to the Williams in exchange for $5,000, at a time when Moran, a neighbor who
had been maintaining her ~ro~ei~y and assisting her with her personal and financial
affairs, was away on vacation. The Williams appealed the trial court's decision setting
aside the deed, claiming 1) that during the initial proceeding, the lay witnesses were more
qualified to testify as to the mental capacity of the grantor than the petitioner's two expert
medical witnesses who only saw the grantor on limited occasions; and 2)that the court
erred in finding that the petitioner met the burden of proving that the grantor lacked

Case Law and Other Legal References

XII-4

mental capacity to execute the deed.
In upholding the trial court's ruling, the appellate court recognized that
Maryland's rule allowing a lay witness to give an opinion regarding mental capacity was
a minority position, but nonetheless an established practice. Additionally, the appellate
court found that the chancellor had sufficient evidence to find that the grantor lacked
capacity.

CASE LAW -OTHER STATES
Conservatorship ofGilbuena, 209 Cal. Rptr. 556, 1985 Cal. App. LEXIS 1494 (1985).
Conservatee Charles Gilbuena appealed from an order granting public guardian
letters of conservatorship of his person and estate after jury verdict found him "gravely
disabled." In response to the Conservatee's specific allegations upon appeal, the Court of
Appeals held that appeal is the appropriate vehicle to review the establishment of a
conservatorship and that due process requires the appointment of appellate counsel for an
indigent conservatee challenging the order establishing the conservatorship. After ruling
on other issues raised by the petitioner, the court affirnled the order granting the
conservatorship.
Guardianship ofPhillip B, 139 Cal. App 3d 407, 188 Cal. Rptr. 781 (1983).
Trial court awarded guardianship of a 14 year old with Down's Syndrome to
plaintiffs who had become his de facto or psychological parents, after his natural parents
had institutionalized him and failed to establish loving bonds with him. The appellate
court affirmed the decision ofthe lower court, finding that there was sufficient evidence
that to award custody to the natural parents would be to the child's detriment and that his
best interest would be served by guardianship to his psychological parents. The court also
affirmed an order for a medical procedure to be performed in the absence of a separate
petition and hearing on the matter.
In re Estate ofSilver~man, 257 Ill. App. 3d 162, 628 N.E.2d 763 (1993).
Jack Silverman filed a petition for appointment of guardian of his brother, Charles
Silverman, alleging that since his brother's wife died, he was under the sway of her two
sisters, and that t}ley were taking financial advantage of him. The trial court dismissed the
petition and denied petitioner's motion to compel the alleged disabled person to submit to
a mental evaluation after the court determined that the physician's report submitted by
Charles Silverman was reliable.
After considering the brother's arguments oi~ appeal, the appellate court affirmed
the lower court and held that the trial court's refusal to strike the physician's report was
not an abuse of discretion because the court found that the report complied with statutory
requirements and that it contained no substantial defects; the statute did not mandate an
evaluation when the a1lEged disabled person produces a statutorily sufficient physician's
report and the trial court did not err in considering all of the evidence submitted and
dismissing the petition without a hearing. The motion for dismissal was brought under a
section of the Illinois Code of Civil Procedure which allows defendants to file "other
affirmative matter" that negates a cause of action by refuting critical conclusions oflaw
or fact which are unsupported in the complaint.
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In re Estate of Thompson, 186 Ill. App. 3d 874, 542 N.E. 2d 949(1989).
In 1976 Robert Walder Thompson, petitioner, was adjudged a disabled adult due
to alcoholism, and guardians of his person and property were appointed. In 1982 the
court found that he had been restored to full competency and dismissed the guardian of
his person. Shortly thereafter he sought to terminate the guardianship of his estate. The
circuit court denied his request and awarded attonley's fees to the representative of his
family. Petitioner's appointed lawyer filed a motion seeking leave to appeal the court's
refusal to terniinate the guardian and the award of attorney's fees, and requesting that
Petitioner• be permitted to retain counsel for such appellate proceedings. The circuit court
denied the motion holding that Illinois law did not permit an appeal and that the attorney
lacked standing to file moeions on behalf of the Petitioner.
The appellate court held that the order denying the Petitioner's request to
terminate the guardianship was a final judgment and was therefore appealable according
to Illinois statute, and that the lower court erred in not appointing counsel for an appeal.
Further, the court found that the circuit court did not abuse its discretion in awarding
attorney's fees to the guardians of his estate and that the court's refusal to terminate the
guardianship was supported by the weight of the evidence. The record showed that the
court evaluated all of the evidence presented and concluded that petitioner continued to
be under a disability.
In re Estate Wood, 368 Pa. Super. 173, 533 A.2d 772(1987).
The trial court denied a distant relative's petition to find Melba Wood
incompetent and unable to handle her financial affairs. The relative appealed and alleged
three ei7-ors, which the appellate court found did not merit a reversal. It found the trial
court has the authority to refuse to admit as hearsay a physician's affidavit, thereby
issuing a "special order" directing the physician to appear and testify in person. Further,
although medical testimony is to be encouraged, it is not true that lay testimony alone
will never be enough to find incapacity. However, in this case, medical testimony and
Mrs. Wood's testimony was enough to find that she was competent. Finally, the trial
court did not abuse its discretion by failing to find Mrs. Wood incompetent Because the
consequences of finding an individual incompetent and imposing a guardian are dire, the
petitioner must bear the burden of proving incompetency by clear and convincing
evidence. In this case, "although Mrs. Wood's memory is seriously impaired, she is able
to choose her financial representative. Petitioner did not clearly and convincingly prove
that Mrs. Wood is incompetent."
In r~e Fey v. Curtis, 624 So.2d 770, 1993 Fla. App. LEXIS 9179(1993).
The trial court determined that Annabel Fey was incapacitated and appointed
Curtis as guardian of her person. Curtis was a stranger to Mrs. Fey prior to the
proceedings and only sought the appointment at the urging of the Director of Social
Services of the nursing home where M~°s. Fey t~eside~i. The Director had suggested the
guardianship after hearing that the appellant, Russell Fey, son of Mrs. Fey's husband,
wished to move both Mr. and Mrs. Fey to Georgia to live with him. Annabel Fey
appealed, alleging that because the trial court failed to appoint independent counsel for
her• at the beginning of the proceedings, it erred in violation of Florida law and violated
her right to due process and equal protection. The reviewing court found evidence that
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althoug}i Mrs. Fey was represented by a lawyer who lead done previous work for her', she
did not solicit this lawyer's services, nor had the court appointed him at the beginning of
the proceedings. Additionally, there was also evidence that this lawyer also represented
Curtis during the guardianship case. Accordingly, the appellate court held that the trial
court erred by failing to appoint timely and appropriate counsel for Mrs. Fey, and
reversed and remanded the case.
In ~~e Guardianship ofDeere, 708 P.2d 1123, 1985 Okla. LEXIS 152 (1985).
The trial court appointed a guardian for Deere, an alleged incompetent, after
refusing to grant a continuance to permit Deere to appear with his lawyer. Deere had
only obtained legal representation one day prior to the scheduled hearing, and because of
a scheduling conflict, the lawyer could not attend the hearing. A legal intern requested
a
continuance to allow Deere to appear with his lawyer. After denying the motion, the court
conducted the hearing, took no evidence on Deere's present condition and appointed
Deere's father his guardian. The appellate court found that the trial court erred in
depriving Deere of his liberty rights when it determined Deere's competence in his
absence and that of his lawyer. The court stated that, "[w)hen the state participates in the
deprivation of a person's right to personal freedom, minimal due process requires proper
written notice and a hearing at which the alleged incompetent may appear to present
evidence in her/ her own behalf The opportunity to confront and cross-examine adverse
witnesses before a neutral decision maker, representation by counsel, finding by a
p1-eponderance of the evidence, and a record sufficient to permit meaningful appellate
review are concomitant rights this context."
In rc Guardianship ofF.E.H., 154 Wis.2d 576, 453 N. W.2d 882(1990).
Co-guardians, daughter and wife of the ward, petitioned to transfer the ward's
interest in the marital property,jointly owned by the ward and his wife, to the wife's
sole
ownership. The lower court denied the request solely because the transfer would be
against public policy. The judge reasoned that the transfer would preclude the use of
the
homestead as an asset available to pay for the ward's care in the event that the wife
predeceased the ward. The co-guardians appealed. After the court of appeals affirmed
the decision of trial court, the Wisconsin Supreme Court found that when deciding
whether to approve the exercise of power by a guardian, the legal standard that must
be
applied is whether the exercise of power will benefit the ward, his estate, or' member
s of
his immediate family. After examining the legislative history ofthe statute, the court
found that the legislature intended the guardian of a married ward to exercise any
property right the ward could exercise if lle or slle were of full capacity. The court found
that the circuit court had abused its discretion by applying the wrong standard, and
remanded the case.

In ~~e Guur•dianship ofMyrtle Mabry v. Roberts, 281 Ill. App.3d 76,666 N.E.2d 16
(1996).
A trial court approved a settlement entered into by an incompetent adult's
guardian which transferred title to the ward's house to a veterinarian to settle an $18,000
claim. The ward, Myrtle Mabry, appealed the trial court's approval which it granted
without taking evidence regarding the value of the home and without inquiring into the
validity oi• reasonableness ofthe bill. The guardian had waived the ward's right to
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challenge the reasonableness of the debt.
The appellate court found that the trial court erred when it approved the settlement
with out finding that the settlement was in Mabry's best interest. Although the guardian
waived the issue ofreasonableness of the bill, the trial court should have examined this
issue until it was satisfied that the bill was justified and that the settlement was in
Mab1-y's best interest. The purpose of a guardianship of an adult with disabilities is to
protect het• from neglect, exploitation, or abuse, and to encourage rnaximum self-reliance
and independence. A guardian of the estate is to manage the ward's estate frugally and
apply the income and principal so far as is necessary for' i~he comfort ant suitable support
of the ward. The court failed in these duties in this case.
In re Matter ofBoyer,636 P.2d 1085, 1981 Utah LEXIS 886(1981).
A jury found that 39 year old Nelda Boyer, a woman with mild mental
retardation, was an incapacitated person in need of a personal guardian. She appealed,
arguing lack of due process. The appellate court remanded the case, holding first, that a
determination of incompetency may be made only if the person's decision-making
process is so impaired that he or she is unable to care for his personal safety or is unable
to attend to and provide for such necessities as food, shelter, clothing and medical care,
without which physical injury or illness may occur. Second,the court examined the Utah
standard which allows a court to use its discretion when setting forth the powers of
guardianship, but also requires that the process be individualized and based upon careful
consideration of the particular need for supervision. The court found that this standard,
while not mandating the least restrictive alternative, was constitutional and not
unconstitutionally over broad. Finally the court weighed the state's interest and the
individual's interest at stake during a guardianship hearing and found the reasonable
doubt standal•d to be too restrictive and inadequate to protect an individual's interests.
Thus, the court found a clear and convincing standard more appropriate to protect those
interests.
In r~e Matter of~Mahef-, 621 N.Y.S. 2d 617, 207 A.2d 133 (1994).
The trial court dismissed a petition for a guardian of the property brought by the
son of a lawyer who had recently suffered a stroke, finding that there was insufficient
evidence to prove that the appointment was necessary to manage the property or• financial
affairs of the father; and was insufficient to prove the father was "incapacitated." The
appellate court affirmed the trial court, finding ample evidence in the record to support a
finding that the father suffered only from functional limitations in speaking and writing,
that he had taken appropriate action to protect his property in appointing a new agent
pursuant to a power• of attorney, and that he lead added his new wife's name to certain
bank accounts. There was no demonstration offraud or waste of the father's substantial
assets, and no showing that the wife, who was also an attorney, and the new agent were
unable to manage the father's property or financial affairs in accordance with his wishes.
In the Matter ofmason, 305 N.J. Super. 120, 70l A 2d 979(1997).
The co-guardian of a ward petitioned the court to terminate the court-appointment
of the attorney who represented the ward in the guardianship proceedings. She argued
that since there were two co-guardians, who both had attorneys, there was not longer a
need for the court-appointed attorney to act. The appellate court, citing In re M. R., 1.35
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N.J. 155 (1994), stated that the court, using its parens patriae authority, retains a great
deal of oversight as to how guardians proceed after they are appointed. It may be in the
best interest of the ward to retain the services of the court-appointed attonley so that
person can advocate for the ward when issues of significance arise, and so that the ward
can retain as much self-deternlination as possible. In this case, where the two coguardians were at odds, it was not inappropriate to retain the services of the courtappointed attorney.
In the Matter ofR.H., 35 Mass. App. Ct. 478,622 N. E. 2d 1071 (1993).
The Massachusetts Department of Mental Retardation petitioned for an order to
begin kidney dialysis treatrnent fora 33 year old woman with moderate mental
retardation. The trial court entered an order stating that if competent, R. H. would choose
not to undergo such treatment and it ordered her mother and guardian to refuse to consent
to treatTnent. The Department appealed and the appellate court vacated the order and
ordered that treatment begin immediately, pending the trial court's consideration of the
principles which govern substitute judgment for medical treatment for a person deemed to
be incompetent. The court found that the trial court had not made findings based on the
evidence presented, including the patient's expressed preferences, the impact on the
patient's family, the possible adverse side effects of the treatment, and the prognosis with
and without treatment, including a possible cure for R H.'s condition through a kidney
transplant.
In re M.R., 135 N.J. 155,638 A.2d 1274 (N.J. 1994}.
M. R., a 21 year' old woman with mild to moderate mental retardation, had
expressed a desire to live with her father instead of hei~ mother. The mother petitioned to
be named her guardian, and the trial court found M.R. to be incompetent and unable to
decide with which of her• divorced parents she would live, and appointed the mother as
her guardian. M.R.'s father appealed, arguing first that the trial court erroneously placed
the burden of proving M.R.'s capacity to decide her residence on the father, instead of
placing the burden of proving incapacity on the mother, and second, that M.R.'s
appointed attorney failed to advocate zealously on her behalf but instead substituted his
judgment for hers. The appellate court affirmed the declaration of incompetency, but
reversed the designation of M.R.'s mother as guardian, finding the trial court erred and
should have assigned the mother the burden of proving that M. R. was not capable of
deciding with whom she wanted to live. The court noted that underlying the burden of
proof question were "significant policy choices about the rights of developmentally
disabled people to make decisions for themselves and the role of courts in the decision
making process."
It stated that because M. R.'s mother was challenging her• capacity to decide, the burden
of proving specific incapacity by clear and convincing evidence should rest with her.
Considering the role of M. R.'s court appointed attorney, the court found that the
attorney should have advocated zealously for NI. R.'s choices and decisions, as long as
those choices did not pose unreasonable risks for her health, safety, and welfare. Thus,
in
this case, M.R.'s attorney should have urged the court to honor M.R.'s decision to
live
with her father, instead of advising the court not to put much weight in her decision
. The
court stated that "[t]he attorney's role is not to determine whether the client is compete
nt
to make a decision, but to advocate the decision that the client makes," short of one that
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would be patently absurd or harnlful to the client. The court distinguished between the
role of the court appointed attorney, whose services are to the client, and the courtappointed guardian ad litem, whose services are to the court on behalf of the client, and
who advocates for what he or she believes is in the best interest of the client.
In re Terwilliger, 304 Pa. Super. 553, 450 A.2d 1376(1982).
The trial court appointed Mildred Terwilliger's father her guardian and authorized
him to consent to her sterilization.. At the time, she was a 25 year old woman with mental
retardation who had had a child out of wedlock. She appealed and the appellate court
granted a stay of the sterilization order. The appellate court found that in deciding
whether to authorize the sterilization of an incompetent adult, the trial court may only
consider that person's best interest, and not that of the person's parents, guardian or
society, and that the best interest of the person must be proved by clear and convincing
evidence by those proposing sterilization;. The court must jealously guard the rights of
the incompetent person when sterilization is proposed, thus the court must appoint a
guardian ad litem, full due process rights must be given to all interested persons, the court
must be sure that comprehensive medical, psychological and social evaluations are made
of the person, the judge must meet with the individual to ascertain his or her own views
of capacity, and sterilization must be the only practicable means of contraception. In this
case, the record below was woefully insufficient for the reviewing court to determine that
sterilization was appropriate.
State ex f~el. Shamblin, 191 W. Va. 349, 445 S. E. 2d 736 (1994).
Torn Shamblin, who had been determined incompetent, sought a writ of habeas
corpus to dissolve the trial court's appointment of his daughter as his committee. The
daughter sought to have leer father declared incompetent on the basis of his age, 84 years,
his deteriorated health, and his breathing problems. During the hearing the daughter
testified that occasionally her father gave her children $50 and $100, despite his fixed
income, and presented a fornl physician's affidavit with boxes checked indicating that her
father was unable to manage his business affairs, was unable to care for his physical wellbeing, and was unable to attend the hearing. Mr. Shamblin did not attend the hearing,
claiming he did not know about it, but he was represented by a guardian ad litem. The
guardian ad litem had visited Mr. Sllamblin once, and testified that based on Mr.
Shamblin's advanced age, inability to read and write, and his weight of 94 pounds, Mr.
Shamblin was unable to manage his affairs.
Mr. Sharnblin appealed the committee appointment and the termination of his
constitutional right to liberty based merely on his advancitlg age and a past physical
illness. After reviewing the transcript of the hearing, the appellate court noted that the
evidence upon which the finding of incompetency was made was minimal, and at best
showed that Mr. Shamblin demonstrated poor judgment in giving his grandchildren
money. The court concluded that because a finding of incompetency involved
deprivatio~l of iiiaividual liberty and property rights, such a determination cannot be
summarily made under the W. Va. Code. Rattler, a determination of incompetency
must
be established through clear and convincing evidence, a standard that is not met by
merely showing advanced age and past physical problems. The court held that
insufficient evidence was presented at the hearing to find the Petitioner incompetent, and
thus granted his writ of habeas corpus and remanded the case for fiirther proceedings.
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Superintendent ofl3elchertown State School v. Saikeu~icz, 373 Mass. 728, 370 N.E. 2d
417(1977).
The superintendent of a facility for those with mental retardation sought
guardianship for Joseph Saikewicz, a resident who was suffering from acute and terminal
leukemia. At the time Saikewicz was 67 years old and had profound mental retardation.
Tl~e court appointed a guardian ad litem, who recommended that treatment with
chemotherapy was not in Saikewicz's best interest. A probate judge agreed with the
guardian ad litem, basing his opinion on medical evidence and weighing the benefits and
burdens of the treatment for Saikewicz. He reported the opinion to the appellate court
which granted direct appellate review.
The appellate court considered 1) the nature of the right of any person to decline
potentially life prolonging treatment; 2)the legal standards controlling the decision
whether to administer life prolonging treatment to one who is not competent to make
such a decision; and 3)the procedures which must be followed in making such a decision.
First, the court found that there exists a right in all persons, competent and
incompetent, to refuse medical treatment in appropriate circumstances; this right is based
on an individual's right to be free on non-consensual invasion of his bodily integrity.
Second, in determining whether life prolonging treatment should be given to a
mentally incompetent, terminally ill patient in a state institution, the "substituted
judgement doctrine" should be applied. The decision to be made is that which would be
made by the incompetent person if that person were competent. Neither the age of the
person, nor the value of the person's life, nor the person's ability to appreciate or
experience life has any place in the decision.
Third, the judge must avail himself of all possible sources of information in
weighing what the person would want. In this case, the judge found several factors
weighing against the treatment: Saikewicz's age, rendering the probability of effective
treatment less; the low chance of producing remission; the certainty that chemotherapy
would cause immediate suffering and illness; Saikewicz's inability to co-operate with the
treatment due to his disability, and his probable fear and confusion at having his stable
environment disturbed.
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INTR~D UCTIDN
Older persons subject to guardianship proceedings face a traumatic experience. They may find
the process frightening and difficult to understand. Because of their age, they may be perceived
as lacking the ability to make their own decisions or explain their own problems. An adjudication
of incompetency represents a dramatic intrusion on their basic civil liberties. Gciardians appointed
to care for them may lack the necessary background or be unaware of community resources.
We as judges and other court related professionals from twenty-six states recognize the serious
implications of guardianship proceedings for the elderly. We have concluded that steps can be taken
to ensure due process protections for elderly respondents without making the process overly timeconsuming or cumbersome. We are aware that societal perceptions of aging may affect the guardianship process, and have resolved to guard against this. We affirm the need to maximize the
autonomy of the elderly ward, using the least restrictive alternative appropriate for his/her particular needs. We recognize that courts and public/private service agencies, including the network
created under the Older Americans Act,should be involved in a joint effort to ensure that necessary
services are available and that practical problems are resolved.
Thus, we have set forth a series of recommended judicial practices in the area of guardianship. Although they are specifically focused on the elderly, most of the recommendations would
also be useful for other disabled respondents and wards. In drafting the recommendations, we have
sought to describe the optimal proceedings, but are aware that cost may be a factor in implementing some of these changes. We believe our recommendations will greatly benefit the elderly and
will assist in safeguarding their rights while providing for their needs.

t~ECOMMENDA TIONS
I.

PROCEDURE: ENSURING DUE PROCESg PROTECTIONS
A. Notice to the Alleged Incompetent
1. Personal service upon respondent should be by a court officer in plain clothes
trained in dealing with the aging. In addition to the respondent, notice should
be given by mail to the spouse, all the next of kin, the custodian of the respondent, the proposed guardian, and the providers of service.
2. There should be at least fourteen (14) days' notice before the hearing unless
the court otherwise orders.
3. Notice should be in plain language and in large type. It should indicate the
time and place of hearing, the possible adverse results to the respondent (such
as loss of rights to drive, vote, marry, etc.}, and a list of rights (such as the
right for court-appointed counsel or guardian ad litem.) A copy of the petition
should be attached.
B. Presence of the Alleged Incompetent at tie Hearing
1. Respondent has a right to be preset and should be present if at all possible.
2. The court should do everything possible to encourage access to the courts by
the elderly, including making the court facilities accessible and training court
staff as to available services and resources. However, this shall not diminish
the court's ability to convene at any other location if in the best interest of
the respondent.
3. To make participation of the respondent and others as meaningful as possible,
courts should make all possible resourcxs available for impaired persons, including interpreters for the deaf and non-Fn lish speaking persons, and visual aids.
C. Representation of the Alleged Incompetent
1. Counsel as advocate for the respondent should be appointed in every case,
to be supplanted by respondent's private counsel if the respondent prefers.
If private funds are not available to pay counsel, then public funds should be
used, not to exceed the rates ordinan7y paid to court appointed counsel.*
2. Counsel for the respondent should make a thorough and informed investigation
of the situation. After accomplishing the investigation, counsel should proceed
to represent the respondent in accordance with the rules of professional conduct
governing attorneys of that state.

.. EVIDENCE: APPLYING LEGAL STANDARDS TO MEDICAL/SOCIAL
INFORMATION
A. Assessment of Medical Diagnosis of the Alleged Incompetent
1. The court has ultimate responsibility to assess medical evidence and to determine incompetence. A doctor's input should be required but a doctor's medical diagnosis should not be the sole criterion for a court's adjudication of
incompetency.
2. Respondent has a right to cross-examine the physician, but a }physician's letter
or affidavit may be admitted if stipulated to by the respondent. The respondent,
or the court on its own motion, has the right to ask for an independent evaluation by a physician or other mental health or social service professional.
B. Use of Investigative Resources to Assist tie Court
1. The court should have guardians ad litem, visitors or court investigative agencies
available to it to investigate the respondent's situation and condition.
2. The investigator's report should coves the issues of incompetence, who should
be guardian, placement of respondent, services available, and an assessment of
less restrictive alternatives to the creation of a guardianship. The report should
be made available to the court and aIl counsel.
3. Investigators should be professionally trained and familiar with the problems
of the elderly.
C. Advanced Age of the Alleged Incompetent
1. "Advanced age," in itself, should not be a factor in determining incompetence.
2. Judges handling guardianship cases should be educated at local, state and national
programs ai~out the aging process, and the societal myths and stereotypes of aging.
III. COURT ORDER: MAXIMIZING AUTONOMY OF THE WARD
A. The court should find that no less restrictive alternative exists before the appointment of a guardian.
B. A scheme for limited guardianship and Limited conservatorship should be provided,
preferably by statute. Courts should alwa}rs consider and utilize limited guardianships, as an adjunct of the application of the least restrictive alternative principle,
either under existing statutory authority or under the court's inherent powers.
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3.3 GUARDIANSffiP
Separate categories have been created for guardianship and conservatorship
proceedings to facilitate presentation and tomake it easier to locate relevant materi
al.
Although the terminology varies considerably across the country, this report will
use
the definitions of conservator and guax~iun found in the Uniform Probate
Code.
Namely, a conservator means a person appointed by the court to manage the
estate of
the respondent, whereas a guardian is a c~tirt-appointed person responsible
for the

"I'he de6nitioo ofa small estate is generally eatabtished as a matterofs
tate law. See, e.g., C.u.. Pxoe. Cooe § 13100(West
1991)(estates may nndetgo snma~ary administration ~vbere t~e~+ value
of thedecedents' real and personal property
is CalifoRni~,s~b~t t~ ~:tai st~~c~~ exceptions, does not mooed
36C~,OfH)); H~cH. Conte. I.nws Arrt+. §$ 700.101, 700.102
(1980 and Snpp. 1992)(Michigan has twro smaD estate statutes aee deals
with estates ofE5,000 or less; the other applies
to estates where the size of the estate is not more than the saa e4na]
to the statutory exemptions and allowances for a
s~viving spouse and minor childn~n, if any).
yUNIF. PROS. CODE ~ I-2O1~H)(1~1).
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care, custody, and control of the respondent.59 The term respondent designates the
individual who is the subject of the guardianship or conservatorship proceeding,
rather than ward,protected person, etc., because it is not pejorative or indicative ofthe
final outcome of the proceeding.
The creation of separate categories for guardianship and conservatorship is not
meantto imply thatit is inappropriate to simultaneously file petitionsfor guardianship
and conservatorship,nor thatit is necessary to file separate petitionsfor the two. Many
times a joint petition seeming both a guardianship and a conservatorship and combining both matters into a single proceeding can bring about an effective and efficient
result. Indeed, the standards in the two categories here frequently directly parallel
each other. Furthermore, it may be more efficient and effective to appoint the same
person to serve as both guardian and conservator.
The guardianship and conservatorship standards that follow generally apply
both to cases where the respondent is an adult or a minor. The standards and
commentary are written largely in terms of adult respondents. There are, however,
issues and requirements unique to protective proceedings for minors. (For a more
detailed treatment of the proceedings for minors, see the Uniform Guardianship and
Protective Proceedings Act.so~
The standards in this category recognize the important liberty interests at stake
in a guardianship proceeding and the due process protections appropriately afforded
a respondent in conjunction with such a proceeding. However, these standards also
recognize that the great majority of guardianships are not contested and that they are
initiated by people of goodwill who are in good faith seeking to assist and protect the
respondent. Indeed,the initiating petition may have been filed at the behest ofor even
by the respondent. Furthermore, in the great majority of guardianship proceedings,
the outcome serves the best interests ofthe respondent and an appointed guardian acts
in the respondent's best interests. Nevertheless, the procedural protections described
here and generally in place in the various states are needed to protect the significant
liberty interests at stake in these proceedings, and attempt to minimize to the greatest
extent possible the potential for error and to maximize the completeness and accuracy
ofthe information provided the court with probate jurisdiction(hereinafter the court).
Standard 3.3.1 Petition
(a) A petition for guardianship should be as simple as possible to
obtain,complete, and process. It should be verified and require at least the
following information:
(1) a description of the nature and extent of the functional
limitations in the respondent's ability to care for him- or herself;
(2) representations that less intrusive alternatives to guardianship have been ezamined; and
(3) the guardianship powers being requested.
S°UNIF. PA08. CODE ~ S-SOJ(1~1).

sOLJNtF. Guwxn~~wsttiP,+xv Prto~recnve F'ROCeen►NCS Acr §§2-101 to-112(Guardians of Minotsl and §§ 2-301 to-335(Protection
ofProperty ofPersons Under Disability and Minors),8A U.L.A.437(1982 & Supp. 1993).

(b) The petition should be reviewed by the probate court or its designee to ensure that all of the information required to initiate the guardianship is complete.
Commentary
The court and all parties to a guardianship proceeding need complete and
accurate information on which to act. The petitioner should assert that the petition
is notfrivolous by verifying the statements made. The details required in the petition
should include the name, age, and address ofthe respondent;sl the nature and extent
of the respondent's disability; the type and duration of protection sought; whether
other related proceedings are pending in this or other jurisdictions; the specific
reasons why guardianship is being requested; specific examples of behavior that
demonstrate the need for the appointment of a guardian; the powers of guardianship
requested; representations that less intrusive alternatives have been considered; the
proposed guardian's qualifications; the relationship between the proposed guardian

and the respondent;and the name,address,and relationship ofthose persons required
to be given notice and those persons closely related to the respondent. However,these
details may be superseded by requirements established as a matter of state law.
The court should develop and distribute forms that will assist the petitioner to
meet these requirements. The court should not accept any incomplete petition but
should provide assistance to petitioners in completing their petitions. Informational
brochures should be distributed to all persons upon request or to those who file
guardianship petitions.
When a petitioner seeks a guardianship for two or more respondents, separate
petitions should be filed for each respondent
Standard 3.32 Screening
(a) The probate court should establish a process for screening all
guardianship petitions and diverting inappropriate petitions.
(b) The screening process should encourage the appropriate use of
less intrusive alternatives to formal guardianship proceedings.
Commentary
Guardianship matters can reach the court by petition of either an interested
party or a person who is unable to care for him- or herself.62 The court should design
or establish, within each locale,a procedure for screening potential guardianship cases
prior to a formal judicial proceeding. finis procedure may be no more complex than
instructing the court official who routinely receives guardianship petitions to provide
an initial screening, although where resources permit, a more formal, separate
screening unit may be appropriate. However, this screening should be used only for
"'Where a minor is the subject ofa guardianship proceeding, the mandates of the Uniform Child Custody Jiuisdiction Act
xns~y s~ag~e khe nature o~'the information that should be included m the petition. See UNIF. CHILD CUSTODY <TURtSDICT70N ACi'
§ 3(ax i),9 Pk I U.L.A. 143(1968) (jurisdiction is established by where the minor is located dtuing the six months prior to
the filing of the petition).
~'T'he term interested party may be defined by statute and is not limited to a relative ar a person with an interest in the
property of the respondent See, e.g., Ca,~.. Pttoe. Cone § 48(West 1991); UNIF. PROS. CODE § L-ZOI(`L4) L IJ91).
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direct petitions by an interested third party. Where the respondent is the petitioner,
there is less reason to question the validity of the petition, and the respondent should
be provided direct access to the court.
The screening process provides at the earliest pointin time a meansfor promoting
equitable and uniform decision making about the need for the treatment or services
associated with a guardianship. Screening should be used to divert inappropriate
cases and to promote consideration of less intrusive alternatives.
Although initial contact with the screening agent may be an inquiry about
whether a guardianship is needed, the aim of the screening is to facilitate efforts to

provide the respondent with help where needed,although not necessarily by establishing aguardianship. The aim is to find tie most appropriate treatment, care, or social
services consistent with the respondent's needs, an aim that may be accomplished by
less intrusive means than requested in the initiating petition.
By providing an early screening of petitions,the court can minimize the expense,
inconvenience, and possible indignity incurred by interested parties for whom a
guardianship is inappropriate, or for whom less intrusive alternatives exist, and
conserve the resources of the court. In addition,in mostjurisdictions many petitions
for a guardianship are filed by persons who are not represented by attorneys and who
will need instruction regarding when a guardianship is appropriate and assistance in
meeting the initial requirements for filing a petition. As part of this screening, the
petition should initially be reviewed for compliance with filing requirements, the
completeness of the information supplied, and consideration ofless intrusive alternatives.
Preferably, this screening will not be conducted solely upon the filing of the
petition, when the only information available may be that provided on the face of the
petition. After the court visitor has had an opportunity to make an investigation and
report, a better factual basis exists for the screening. (See Standard 3.3.4, Court
Visitor.) However, if the court lacks the resources for this more extensive screening
or is concerned that an additional delay may result, the court may instead provide
training for those members ofits staff who initially review petitions for guardianships
so that they can properly screen and divert inappropriate petitions.
A petitioner should not,however,be precluded from filing a petition even though
the screening process suggests that a guardianship is not necessary.
Guardianship is often used to address problems that could be solved by less
intrusive means. People may petition for guardianships to provide persons with
mental or physical functional limitations a wide variety ofservicesfocusing on the care
and custody ofthe respondent. However,the screening process may identify, and can
encourage, other ways to address the respondent's needs that are less intrusive,
expensive, and burdensome. Indeed, in some cases the respondent may have taken
~,i-ioi= si,~~s i~ ~s~ai~lrsh ~~= i~~le~ient i~ieui. r'~~ss~bl~ al~eriiai~ves ~u a iu~11 jai-ii~s~-ii~
include, but are not limited to: advance health care directives including living wills;
voluntary or limited guardianships; health care consent statutes; health care powers
of attorney; representative payees; and intervention techniques, including adult
protective services, respite support services, counseling, and mediation. In addition
to protecting the interests of the respondent, such alternative arrangements avoid
court action, publicity, delay,and expense. Additionally, petitioners may be able to use
social service agencies and volunteer organizations to help persons requiring assistance.

.JUCU ularuirup

In general, the court should find that no less intrusive alternative,
including a
limited guardianship, is appropriate before selecting and appointing a
plenary
guardian. No restriction should be placed Qn the ability ofa person to act on
his or her
own behalf unless alternatives to guardianship will not provide sufficient
care for and
management ofthat person. The court should encourage maximum autonomy for
the
respondent while protecting the interests ofthe respondent and act only to the
extent
necessitated by the limitations ofthe respo~ent. (For a discussion ofthe responsibility of the court to consider less intrusive alternatives when ma~ng its determi
nation
and issuing its order, see Standard 3.3.10, Less Intrusive Alternatives.)
Standard 3.3.3 Early Control and Expeditious Processing
to:

The probate court should establish and adhere to procedures designed
(1) identify guardianship cases immediately upon their filing
with the court
(2) supervise and control the flow of guardianship cases on the
docket from filing through final disposition; and
(3) when appropriate, make available to guardianship cases pretrial procedures to narrow the issues and facilitate their
prompt and fair resolution.

Commentary
Unnecessary delay engenders injustice and hardship and may injure the reputation ofthe court in the community it serves. The court should meet its responsibilities to everyone affected by its activities in a timely and expeditious manner. Delay
in court action may be devastating, for example, to a respondent who is experiencing
considerable pain and suffering and needs authorization for a medical procedure.
Once a guardianship case is presented,the cflurt should be prepared to respond quickly
by having procedures in place that allow ror an expedited resoiution of the case.
Guardianship proceedings should receive special treatment and priority as part
of the court's docket, ensuring that a prompt hearing is provided where appropriate.
The court, not the attorneys, should control the guardianship case from the filing of
the petition to final disposition. The courtshould always ensure that necessary parties
are given an opportunity to be heard and that its decisions are based on careful
consideration of all matters before it.
A.s part of its pretria163 procedures, the court should have investigatory services
available to it to facilitate expeditious, efficient, and effective performance of its
adjudicative, supervisory, and administrative duties in guardianship cases. Where
such services are unavailable to the court, the court should attempt to obtain such
services by contract, recnutment, and training of volunteers, or similar options. The
results ofthese services should be presentedpromptly to the court and made available
to all parties.

`Some states use the term prehearing instead ofprecria[.
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Standard 3.3.4 Court Visitor
T'he probate court should require a court appointee to visit with
the
respondent in a guardianship petition to (1) ezplain the rights of
the
respondent; (2) investigate the facts of the petition; and (3) explain
the
circumstances and consequences of the action. The visitor should investigate the need for additional court appointments and should file a writte
n
report with the court promptly after the visit
Commentary
Persons placed under a guardianship may incur a significant reduction in their
personal activities and liberties. When a guardianship is proposed, the court should
ensure that the respondent is provided with information on the procedures that will
follow. The respondent also needs to be informed of the possible consequences of the
court's action.
The court should appoint a person to provide the respondent with this information. Several different designations have been used to identify this appointee,
including court visitor,64 court investigator,65 court evaluator,ss and guardian ad litems'
(collectively referred to as a court visitor in these standards). Their role is generally
addressed by this standard, although their duties will also be typically established by
statute.68 Their role stands in contrastto that ofcourt-appointed counsel(see Standard
3.3.5,Appointment ofCounsel), although in some states counsel maybe assigned some
of the duties delineated here. A court visitor may be better equipped to address the
psychological, social, and medical problems raised in guardianship proceedings than
a court-appointed counsel. Although the court visitor may be a lawyer by training, it
is not necessary that the visitor be a lawyer. In certain cases, such a background may
not be appropriate. Regardless ofhis or her background, the court visitor should have
the requisite language and communication skills to adequately provide necessary
information to the respondent.
The court appointees addressed by this standard all have the same general
responsibility, namely, to inform the respondent about the proceedings being conducted. Even though the respondent may not fully understand the proceedings
because ofa lack of capacity, this information should still be provided. A visit with the
respondent to explain the nature and purposes of a guardianship, however,should be

"'See Urtte.Peon.Cope § 5-103(21)(1991)("`Visitrn'means a person appointed in a guardians
hip orpmtective proceeding who
is trained in law, nursing, ar social work, is an o(~cer, employee, or special appointee
of the Court, and bas no personal
interest in the proceeding.').
See, e.g., CAL. PROB. CODE

~~ 14.~i4, 1513(WFSt 1991 & Supp. 1993).

°BSee, e.g., N.Y. Merrr,+~, Hvc. I.nw § 81.09(Consul. Snpp. 1992).
°7See, e.g., MicH. COMP. Iaws Axra. § ?00.467(West Supp. 1993).
QeIn somejurisdicoons,the assign ed duties ofa guardian ad litem(GAL)may
be slightly different from those ofa court visifor
or court investigator. 'They may be given the ad~tional responsibility of reptrsenti
ng or speaking on behalf of the
respondent during a guardianship proceeding. Phis role may overlap with that ofcoat-appoin
ted counsel. More typically,
however, the GAL's duties are limited to those desc.~tibed here and,as a result, the designatio court
visitor is used here to
n
subsume that of GAL.
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only one of the required duties of this court appointee. The court visitor should also
interview the petitioner and the proposed guardian; should visit the current or
proposed residenceJplacement of the respondent; should consult, where appropriate,
with professionals who have prepared an evaluation of the respondent; and should
ascertain whether the respondent desires and is able to attend the hearing. The court
visitor's report should state the respondents views; provide an assessment of the
capacity of the respondent; evaluate the fitness of the proposed guardian; contain a
recommendation concemingthe appropriateness ofa guardianship,including whether
less intrusive alternatives are available; and provide a recommendation as to the
specific powers requested in the petition. State law may mandate the use of such
court visitors in guardianship proceedings and delineate their responsibilities.70
In general, the court visitor serves as the eyes and ears of the court, making an
independent assessment ofthe need for a guardianship. Ifthe appointment ofcounsel
is not mandatory, the duties of the court visitor should be increased to ensure that the
interests ofthe respondent are represented in the proceeding. Alternatively,the court
visitor might be used to make a recommendation on whether counsel should be
appointed. In some cases,it may be appropriate to have both a court visitor and a courtappointed counsel. (See Standard 3.3.5, Appointment of Counsel.)
As the court determines, the court visitor may be a part of the court's screening
process or independent of it. (See Standard 3.32,Screening.) The expenses incurred
by the court visitor should be charged to the respondent's estate where such funds are
available. To diminish the costs associated with the use of a court visitor, the court
should seek and encourage the use of qualified volunteers to fill this role (e.g.,the local
chapters ofthe Association for Retarded Citizens[ARC]and the American Association
ofRetired Persons[AARP)maybe able to provide such volunteers).71 The court should
use the court visitor in a manner that provides the greatest benefit to both respondents
and the court. The court visitor's report should be provided promptly to the petitioner
and the respondent so that they know in advance of the hearing the contents of this
report.

In conservatorship proceedings for minors, the need for a court visitor is
diminished. (See Standard 3.4.4, Court Vsitor.) In a guardianship proceeding for a
minor,the guardian ofa minor will assume direct day-to-day authority for the care and
upbringing ofthe respondent. As a result,there is a greater need for the appointment
of a court visitor in a guardianship proceeding and the visitor's assigned duties should
be correspondingly increased (e.g., the conditions ofthe home should be examined,the
qualifications of the proposed guardian closely scrutinized).
Standard 3.3.5 Appointment of Counsel
(a) Counsel should be appointed by the probate court to represent the
respondent when:

°fSee C,u.. Pxoe. Cone § 1513(West Supp. 1993).
'OSee, e.g., IV.Y.:lderrr~+t. HYC. Lnw § 81.09(Consul. Supp. 1992); U~.Prtos. Cove §5-303
(1991).
"A pilot program ('°I'he National Guardianship Monitoring Project')to provide and train such voluntecns
is beingconducted
by the Legal CowLSei for the Elderly,a component ofthe AARP. With fending trom the State
Justice Institute, the program
is being used to assist courts exercising probate jurisdiction in Denver. Houston, Atlanta. Pennsylvan
ia, and New Jersey.
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(1) requested by an unrepresented respondent;
(2) recommended by a court visitor;
(3) the court, in the exercise of its discretion, determines that tie
respondent is in need of representation; or
(4) otherwise required by law.
(b) The role of counsel should be that of an advocate for the responden~
Commentary
Respondents in guardianship proceedings are often vulnerable. They may have
an incomplete or inadequate understanding ofproceedings that may have a significant
effect upon their lives. The assistance ofcounsel provides a valuable safeguard oftheir
rights and interests. Although there ma3~ be occasions when respondents can speak
an their own behalf or where family and friends of respondents can be relied upon to
fill this role, counsel is typically better equipped to provide this function.
It may not be necessary to appoint counsel for the respondent in every case. This
standard provides for the appointment of counsel where desired by the respondent,
where there is a recognized need for the appointment, or where required by state Iaw.
Where counsel is not appointed or representation otherwise provided,the court should
independently determine that the interests of the respondent are adequately represented. This standard avoids the anomaly of ma~ng an appointment that serves no
apparent purpose (e.g., where the family members, including the respondent, are
working together in good faith), and may indeed be resisted or resented by the
respondent, limiting counsel's effectiveness in the case.
Respondents should have the right to secure their own counsel in these proceedings. Because ofa respondent's prior experience with a given attorney,the respondent
may prefer to obtain the attorney's continued services in these proceedings. In such
cases, it is unnecessary for the court to appoint additional counsel to represent the
respondent. The respondent may also choose to waive his or her right to counsel. This
may raise the question of whether an allegedly incompetent individual has the
capacity or should be allowed to exercise this waiver. Such waivers should not be
impermissible per se, but the court should have independent information confirming
the competency ofthe respondent to make such a waiver (e.g., a reportfrom the court
visitor).
In some states, counsel for the respondent is not appointed upon the filing of a
petition but only subsequent to the setting of a date for the hearing. During this
interim, however, the respondent may need information and assistance. Where
counsel for the respondent is not appointed upon the filing of the petition, the court
should immediately appoint a court visitor to inform the respondent of the existence
and nature of this proceeding and provide the court with relevant information,
including whether there is a need for court-appointed counsel. (See Standard 3.3.4;
Court Visitor.)
In cases where the respondent is unable to assist counsel (e.g., where the
respondent is comatose or otherwise incapacitated), counsel should consider the
wishes of the respondent when a position was previously made known. This position
may be derived from prior statements made by the respondent or from advance
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directives executed by the respondent while competent. Where the position of the
respondent is not known, counsel should represent the respondent's best interest. In
general, however,the role ofcounsel should be that of an advocate for the respondent.
Appointment ofcounsel will incur additional expense,but because ofthe valuable
services provided, it is typically a necessary e~ense. If the petition was not brought
in good faith, these fees may be charged to the petitioner.72 Good faith should be
determined based on the circumstances prevailing at the time the petition was filed.
Standard 3.3.6 Emergency Appointment of a Temporary Guardian
(a) Ez pane appointment of a temporary guardian by the probate
court should occur only
(1) upon the showing of an emergency;
(2) in connection with the filing of a petition for a permanent
guardianship;
(3) where the petition is set for hearing on the proposed
permanent guardianship on an expedited basis; and
(4) when notice of the temporary appointment is promptly
provided to the respondent
(b) The respondent should be entitled to an expeditious hearing upon
a motion by the respondent seeking to revoke the temporary guardianship.
(c) Where appropriate,the court should consider issuing a protective
order (or orders) in lieu of appointing a temporary guardian.
(d) The powers of a temporary guardian should be carefully limited
and delineated in the order of appointment
Commentary
Emergency petitions seeking a temporary guardianship require the court's
immediate attention. (See also Standard 3.4.6, Emergency Appointment of a TemporaryConservator.) Such appointments have the virtue of addressing a pressing need
either to provide immediate needed assistance to a respondent or to supplant a
previously appointed guardian who is no longer able to fulfill the duties of office.
However, where abused,they have the potential to produce significant or irreparable
harm to the interests of the respondent. When continued indefinitely, they bypass
procedural protections to which the respondent would be otherwise entitled. While the
court must always protect the respondent's due process rights, emergencies and the
expedited procedures they may invoke require the court to remain closely vigilant for
any potential due process violation. In such cases, while providing for an immediate
hearing, the court should also require immediate service of written notice on the
respondent and allow the respondent an appropriate opportunity to be heard. Because
interested persons may also have an interest in the proceedings, the court, when
appropriate, may require that they be served notice and allow them an opportunity to
be heard as well.

'See, e.g., N.Y. Merrru, HYa. T.nw § 81.100{Consul.Supp. 1991
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By requiring the showing of an emergency and the simultaneous filing of
a

petition for a permanent guardianship, the court will confirm the necessity for the
temporary guardianship and ensure that it will not extend indefinitely. When the
temporary guardianship is established, the date for the hearing on the proposed
permanent guardianship should be scheduled. The order establishing the temporary
guardianship should provide that it will lapse automatically upon that hearing date.
By establishing a single filingfee that encompasses a petition for both a temporary and
a permanent guardianship, the court can remove a financial disincentive that might
discourage petitioners from going forward with a petition fora permanent guardianship at a later date.

Only under the most extraordinary circumstances should the temporary guardianshipextend for more than thirty days.73 Requiring a prompt notice ofthe temporary
guardianship to be given to the respondent, and providing the respondent with the
right to an expeditious hearing on a motion to revoke the temporary guardianship,
provides a meansfor the respondent to quickly challenge and reverse an inappropriate
guardianship.
Because the imposition ofa temporary guardianship has the potential to infringe
significantly upon the interests of the respondent with minimal due process protections, the court should also consider whether issuing a protective order might
adequately meet the needs of the situation. (See Standard 3.32, Screening.) For
example,the court might issue a protective order that allows for a surgical procedure,
but that defers a decision on the appointment of a temporary or permanent guardian
pending further proceedings. The use of a protective order may be particularly
appropriate in the case ofa respondent who has suffered a physical injury that leaves
him or her unable to make decisions for a short period oftime, but who is expected to
soon regain full decision-making capacity.
In some jurisdictions, ex pane temporary guardianships have been used to
bypass the normal procedural requirements for involuntary civil commitment to a
psychiatric facility. Temporary guardians may have the authority under state law to
"voluntarily" admit the respondent for psychiatric care even though the respondent
objects to this admission. Alternatively, a temporary guardianship may be used to
supplement adult or children's protective services, again bypassing usual procedural
protections. Although a temporary guardian should not be prevented from making
necessary health care and placement decisions, the court should ensure that the

temporary guardianship is not used for improper purposes or to bypass the normal
procedural protections.

When establishing the powers of the temporary guardian, the court should be
cognizant of the fact that certain decisions by a temporary guardian may be irreversible or result in irreparable damage or harm. Therefore,it may be appropriate for the
court to limit the ability of the temporary guardian to make certain decisions without
prior court approval (e.g., sensitive personal or medical decisions such as abortion,
organ donation, s~e~iliLa~; un, civi3 commitment, withdrawal oflife-sustaining medical
treatment, termination of parental rights).

"The Uniform Guardianship and Protective Prnoeeclings Act suggests
that a temporary guardianship should not exceed 15
days ar the period ofefi'ectiveness ofpc parterestrainingorders
in duration. UNte.Gu,~uvtntastnP Arm P~tm'ecnve PxoceentNCs
Acr § 2-208(a), 8A U.L.A. 437 {1982 & Supp. 1993). See
also Grant v. Johnson, 757 F. Supp. 1127(D. Or. 1991)(Oregon
temporary guardianship provisions ur►constitutiona] for lack of minimum
due process protections).
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While the appointment ofa temporary guardian provides a useful mechanism for
making needed decisions for a respondent during an emergency, it also can provide a
useful option for a court that is provided information that a currently appointed
guardian is not effectively performing his or her duties and the welfare of the
respondent requires that a substitute decision maker be immediately appointed.
Under such circumstances,the authority ofthe permanent guardian can be suspended
and a temporary guardian appointed for the respondent with the powers of the
permanent guardian. The court should, however, ensure that this temporary
guardianship also does not extend indefinitely by including a maximum duration for
it in the court's order.74 (See Standard 3.3.17, Enforcement.)
Standard 3.3.7 Notice
(a) The respondent should receive timely written notice of the guardianship proceedings before a scheduled hearing. A.ny written notice should
be in plain language and in large type. At the minimum, it should indicate
the time and place of judicial hearings, state the nature and possible
consequences of the proceedings, and set forth the respondent's rights. A
copy of the petition should be attached to the written notice.
(b) Notice of guardianship proceedings also should be given to family
members, persons having care and custody of the respondent, and others
entitled to notice regarding the proceedings.
(c) The probate court should implement a procedure whereby any
interested person can file a request for notice.
Commentary
Almost all states have at least some statutory requirement that the respondent
in a guardianship proceeding receive notice within a stated number of days before a
hearing (e.g., fourteen days). This standard underscores the general notice requirements of Standard 3.1.1 (Notice) by requiring specific timely notice of guardianship
proceedings to the respondent and others entitled to notice.75 The notice should be
written and personally delivered, if possible, by a court of~'icer dressed in plain clothes
who is trained and instructed how to communicate and interact with respondents. It
may be appropriate to provide this officer with special training to facilitate interactions
with elderly and disabled persons who are respondents. The notice and petition should
be subsequently explained to the respondent by a court visitor. Care should be taken
to ensure that the visitor has the requisite language and communication skills to
adequately provide this explanation to the respondent. (See Standard 3.1.1, Notice,
and Standard 3.3.4, Court Visitor.)
If the respondent is unable to understand or receive notice, provision may be
made for substitute or supplemental service. However, the respondent may still
hPnefi+ ft'~►m *ecPi~z~g noti~~ elen though he ~~ ~h~ ffi~;~ not fully un3~rst~nd it. ~'he
use of substitute or supplemental service should not relieve the court visitor of the
"See UNtF. Pros. Cove §5-308(such temporary guardianships should not exceed six months for the temporary guardians
acting in lieu of a suspended permanent guardian).
"See, e.g., I.Y. ~Isrrr,+i. Hvc. L,~w § 81.07(d)(Consol. Supp. 1992); UNIP. PRDB. CODE §§ I-~Lll, j.3O4(1991).
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responsibility to communicate to the respondent the nature ofthe proceedings in the
Wanner most likely to be understood by the respondent.
Failure to serve requisite notice upon the respondent will ordinarily establish a
right in the respondent for de novo consideration of the matter and independent
grounds for the setting aside of a prior order establishing a guardianship.
In addition to providing notice to the respondent, notice should ordinarily also be
given to the respondent's spouse, or if none, to the respondent's adult children, or if
none,to the respondent's parents, or if none,to at least one ofthe respondent's nearest
adult relatives if any can be found.76 Notice should also be given to any persons having
responsibility for the management of the estate of the respondent, including any
previously appointed conservator. It may also be appropriate to provide notice to an

individual nominated by the respondent to serve as his or her guardian, agents
appointed by the respondent under a durable health care power of attorney, a close
friend providing routine care to the respondent, and the administrator of a facility
where the respondent currently resides.
The court should establish a procedure permitting interested persons who desire
notification before an order is made in a protective proceeding to file a request~or notice
with the court.'' This procedure allows persons interested in the establishment or
monitoring ofa guardianship to remain abreast of developments and to bring relevant
information to the court's attention. The requestfornotice should contain a statement
showing the interest of the person making the request. A fee may be attached to the
filing of the request and a copy of the request should be provided to the respondent's
,ruardian (if any). Notice should be provided to any person who has properly filed this
request.78
Standard 3.3.8 Hearing
(a) The probate court should promptly set a hearing for the earliest
date possible.
(b) The respondent should have the right to be present at the hearing
and all other stages of the proceeding. The hearing should be conducted in
a manner that respects and preserves all of the respondent's rights.
(c) The court should require the proposed guardian to attend the
hearing except upon a showing of good cause.
{d) The court should make a complete record of the hearing.
Comment¢ry
It is critical that the court promptly hear a petition for guardianship. After the
filing ofthe petition, the court should promptly set a hearing date and ensure that the
hearing is held expeditiously. This permits either a prompt dismissal of the petition
w~iz~~ wai-raYi~ed or a timely decision ordering the establishment of a guardianship or
the imposition ofa less intrusive alternative. With a prompt dismissal,the respondent
'See, e.g., N.Y. Merrr,u, Hvc. Lnw § 81.07(d)(Consol. Supp. 1992); Urrtf. Pxoa. Cove § 5-304{a)(1991).
"See, e.g., UNIF. GUARDIANSHIPAND PROTECt'IVE PRpCEEDINGSACI'~ 1-404,8A U.I..A.437(1982 & Supp.1993J;Utr~.Peoe. Cone
§ 5-104(1991).
T~See, e.g., UNIF. GUARDIANSHIP AND PR07'ECTIVE PR(OCEEDIHCSACI' ~Z•`LO4,8A U.L.A.437(1982 & Supp.1993rUrtt~.PROe. Cone
§ 5-304(1991).

will not have to endure unnecessary emotional stress. With a prompt order establishing aguardianship or a less intrusive alternative, the respondent will receive needed
supervision or services in a timely fashion.
A guardianship hearing can have significant consequences for the respondent,
and the rights and privileges of the respondent should, accordingly, be respected and
preserved. The respondent should have the right to be present at the hearing and at
all other stages ofthe proceeding, with reasonable accommodations made to assure the
respondent's attendance and participation.' This may necessitate moving the hearing
to a location readily accessible to the respondent(e.g.,a hospital conference room). The
proposed guardian should attend the hearingin order to become more fully acquainted
with the respondent, the respondent's identified needs and wishes, and the intended
purposes of the guardianship. The proposed guardian should also be available at the
hearing to answer relevant questions posed by the respondent, other interested
parties, or the court.
The hearing should ordinarily be open to the public unless the respondent or
counsel for the respondent requests otherwise. In general, however, any person who
so desires should be able to attend these proceedings. With the court's permission, any
interested person should be able to participate in these proceedings provided that the
best interests of the respondent will be served thereby.80
The respondent's due process rights should be afforded full recognition in the
course of the hearing. For example, a complete record will protect the respondent
should an appeal be necessary. Similarly, the respondent should be able to present
evidence, call witnesses, cross-examine witnesses including any court-appointed
examiner or visitor, and have the right to be represented by counsel. (See Standard
3.3.5,Appointment ofCounsel.) In some states the respondent may be entitled to ajury
trial.s~
Standard 3.3.9 Determination of Incapacity
(a) The imposition of a guardianship by the probate court should be
based on competent evidence of the incapacity of the respondent
(b) The court may require evidence from professionals or experts
whose training and expertise may assist in the assessment of the physical
and mental condition of the respondent
(c) No determination of incapacity should be required in voluntary
guardianship cases.
Commentary
The appointment ofa guardian shouldbebased on adequate evidence. Evidentiary
rules and requirements are needed to ensure that due process is afforded and that

79~~e r~rneric~ns wi¢h BisabiIi~ies l~ct, 42 U.S.C. g§ i2~i0i-i?23s(Sapp. 1993); Civil Rights Act of Y991, 4G iJ.S.C. §~ 19812000(Supp. 1993).
80See UrrIF. PFtoa. CODE §5-303(d).
81See, e.g., N.Y. Merrrni. HYC. Lnw § Si.11(~(Consoi. Supp. 1992X UNrp. Pttoe. Cope ~ a303(c)(1991).

~ ~..~~~v~~~u 1 ~ VY4YG

VVLLi V UYQ1lYQ1 X10

competent evidence is used to determine incapacity~.82 To obtain competent evidence,
the court should allow evidence from professionals and experts whose training
qualifies them to assess the physical and mental condition of the respondent.
Although it may not be necessary to receive evidencefrom a professional or evert
in every case (e.g., where the evidence regarding incapacity is relatively clear), the
court should avail itself of the assistance of professionals and experts when their
knowledge will assist the court in making a decision on whether a guardianship is
necessary. These professionals and experts include, but are not limited to,physicians,
nurses, psychologists, social workers, developmental disability professionals, physical
and occupational therapists, educators, habitation workers, and community mental
health workers. The determination of the need for the appointment of a guardian is
frequently made b3~ a physician after conducting an examination of the respondent.83
l~lthough a physician ma3~ provide valuable information regarding the capacity ofthe
respondent,incapacity is a multifaceted issue, and the court may consider using other
professionals whose expertise and training may give them greater insight into
representations of incapacity. The use of other professionals and experts may ensure
that when a physician is appointed, his or her skills are fully utilized and, in turn,
ensure that the physician is a willing and responsive participant in the proceeding.
Evaluation by an interdisciplinary team may provide the court with a fuller and more
accurate understanding of the alleged incapacity of the respondent, although associated costs may preclude its use on a routine basis.84
The written reports of professionals should be presented promptly to the court
and should be made available to all interested persons. The court need not base its
findings and order on the oral testimony of such professionals and experts in every
case. However, where a party objects to submitted documents that contain the opinion
ofa professional or expert(e.g., the written medical report ofan examining physician),
that professional or expert should appear and be available for cross-examination.
Where the professional or expert is unavailable for cross-examination, the traditional
rules of evidence may limit the ability of the fact finder to rely on the written report.
The court should be able to obtain as much helpful information as it needs and can
properly acquire.
The prescribed content of the written report should be in the discretion of the
court. In general, most ofthe developing law in this area indicates that an evaluation
of incapacity should be based upon an appraisal of the functional limitations of the
respondent. Among the factors to be addressed in the report are: the respondent's
diagnosis; the respondent's limitations and prognoses, current condition, and level of
functioning, recommendations regarding the degree of personal care the respondent
can manage alone or manage alone with some assistance and decisions requiring
supervision of a guardian; the respondent's current incapacity and how it af~'ects his
or her ability to provide for personal needs;and whether current medication affects the
respondent's demeanor or ability to participate in proceedings. Prescribing such
eaI'he various states difT'er on what is the appropriate evidentiary standard
to apply in determining incapacity, from a
preponderance of the evidence standard to a clear and convincing evidence
standard.
See UN~F. Prtos. Cone § 5-303(b)(1991)(respondent"must be examined
by a

physician of other qualified person").

'See Thomas L. HafemeisLer &Bruce D.Sales,Interdisciplinary Eual~alion
s for Guardianships and Conserualorships, S
Lnw & Nuti,w Bstuv.335(1985).
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content avoids the unfortunate practice of professionals and expert examiners
providing cursory, conclusory evaluations to the court.
Standard 3.3.10 Less Intrusive alternatives
(a) The probate court should find that no less intrusive alternatives
exist before the appointment of a guardian.
(b) The court should always consider, and utilize, where appropriate,
limited guardianships.

(c) In the absence of governing statutes,the court,taking into account
the wishes of the respondent, should use its inherent or equity powers to
limit the scope of and tailor the guardianship order to the particular needs,
functional capabilities, and limitations of the respondent
(d) The court should mazimize coordination and cooperation with
social service agencies in order to find alternatives to guardianships or to
support limited guardianships.
Commentary
Scientific studies show that the loss---or perceived loss—of a person's ability to
control events can lead to physical or emotional illness. Indeed,complete loss ofstatus
as an adult member of society can act as aself-fulfilling prophecy and exacerbate any
existing disability.85 Allowing persons potentially subject to guardianships to retain
a~ much autonomy as possible may be vital for their mental health.
Therefore, the court should encourage the exploration and appropriate use of
alternatives to guardianship. (See Standard 3.32,Screening.) Furthermore,in cases
where limited powers are requested, there will be less need for delay and expense.
To avoid unwanted intrusion, divisiveness, and expense, the court should
consider less intrusive alternatives that will meet the needs ofthe respondent before
establishing a guardianship. When attempting to determine what constitutes a less
intrusive alternative,the court should defer to any alternatives previously established
or proposed by the respondent (e.g., a durable health care power of attorney).
In general, the court should be guided by the express wishes of the respondent
where available, and, where not available, by a substituted judgment standard to
determine what the respondent would have chosen if he or she had the current
capacity to choose. Even if the respondent lacks current capacity to make decisions
regarding his or her personal care, the court should solicit the respondent's opinions
and preferences and should give these appropriate consideration where they are not
unreasonable. The use of an initial screening process can facilitate the consideration
of less intrusive alternatives. (See Standard 3.3.2, Screening.)
If the court determines that a guardianship is necessary, the respondent's selfreliance, autonomy, and independence should be promoted by restricting the authority of the guardian to the minimums ~e~~~ed f~~ ~-~e si~uatiai~, ~ai.~er ~~ari routinely
granting full powers of guardianship in every case. For example, where a respondent

has only a limited disability,the court should grant only those powers needed to protect
the respondent's health or safety. The court should also require the guardian to
~COMM4SSION ON THE ~Et~Ii'ALLY DISABLED Sc COMMISSION ON L2GAL PROBLE1dS OP THE ELDERLY, AMERIGIN BAR ASSOCIATION,
GUARDIANSHIP: AN AGENDA FOR REFORM 2O(i9H9).
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attempt to maximize the respondent's self-reliance and independence (e.g., by
includirigthe respondent in decisions to the fullest extent possible) and to report periodi
cally
on these efforts to the court.

Although many states do not have statutory provisions for limited guardianship,
the court has the power to create such limited guardianships because oftheir equitab
le
nature. The court can similarly invoke (either with or without further
court
supervision) other less intrusive alternatives. (See Standard 3.3.2, Screening.)
When determining less intrusive alternatives for respondents who are minors
,
the court should recognize that the level of care and custody required for a minor
may
be different from that required for an adult. The court also should recognize that
the
care and custody needs of a minor vary with the age ofthe minor and that an older
or
mature minor is more capable of making decisions on his or her own behalf.87
For a discussion of the appropriate contents of the initiating guardianship
petition, see Standard 3.3.1, Petition. For a discussion of the appropriate contents
of
the court's order, see Standard 3.3.12, Order. Both should include consideration
of
relevant, less intrusive alternatives. (See also Standard 3.32, Screening.)
Standard 3.3.11 Qualifications and Appointments of Guardians
The probate court should appoint a guardian suitable and willing to
serve as a guardian. Where possible, the court should appoint a person
requested by the respondent or related to or known by the respondent
Commentary
Different degrees ofexpertise will be required in guardianships. 2`he court should
consider the training, education, and experience of a potential guardian to determine
if that person can perform the necessary tasks on behalf of the respondent competently. Ifthe court anticipates that the scope of the guardianship may later increas
e,
the person appointed should be competent to handle these possible future responsibilities as well. In determining the competence of a potential guardian,the court should
consider such factors as familiarity with health care decision malgng, residential
placements, and social service benefits. Further, the guardian should act only within
the bounds of the court order and should not expand the scope of the guardianship,
except when authorized to do so by the court.
The courtshould attempt, when possible,to appoint as guardian a person who has
been designated for this role by the respondent, or who is related to or known by
the
respondent. This enhances the likelihood that the guardian will obtain the trust and
cooperation of the respondent. However, it may also be appropriate fot the court to
appoint as guardian a public administrator, a public guardian, a professional firm, or
a corporation having special qualifications or expertise that will be beneficial to the
respondent. Volunteer. associations may also ta~cP an in~rQgt ;~, end ~:ssist Ex~ith

See, e.g., UN~e. Paos. Cone § 5.306(1991).
87For purposes of decision making, it should be recognized that an emancipat
ed minor has virtually the same decisionmakingauthority as an adult See, e.g., Atuz Rev. STnr. Arm.§44-1362(1967); ARx. STET. Axra.
§82-363(Supp. 1981); Corm.
GEN. STnT. Axr~. § 46b-150d(West Supp. 1991); Irrn. Cove § 16-8-3-1 (1976r
MLSS. Cone Atrr~. § 41-41-3(gj(1981); N.G GeN.
STET. § 90-21-5(b)(1981).
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guardianship services.88 Although the court should not appoint any agency, public or

private, that financially benefits from directly providing housing, medical, or social
services as a guardian,the court should use the services ofsuch organizations, where
appropriate.
The court should appoint only suitable persons as guardians. Particular care

may be required in making a reappointment where a guardian has left the jurisdiction
where the original order of guardianship was issued. If the guardian has failed to
carry out the original order and is subject to a contempt charge,that person should not
be reappointed as a guardian for the original respondent or appointed as a guardian
for any other respondent.
In selecting the guardian, preference should be given to any written designation
of a prospective guardian made by the respondent while competent(e.g., as provided
in a durable health care power of attorney) unless there are compelling reasons to
appoint another.89 In many situations, the respondent has had ample opportunity to
anticipate the need for a guardian and to identify a nominee with whom he or she is
comfortable. In such cases,the court should give great weight to the expressed desires
of the respondent (although care should be Taken to ensure that the respondent has
not changed his or her mind about the nominee since the nomination was made,
particularly when a considerable period of time has passed since the nomination).
Even though the respondent may be legally incompetentfor purposes ofthe guardianship proceeding, the court may solicit the respondent's current opinions and preferences and take these into account when selecting a guardian. Alternatively, the
respondent may have indicated in a nonguardianship context a preference for a given
person in an advance written directive executed while the respondent was competent
(e.g., the executor in a will). Ordinarily,such preferences should also be respected. If
a preference for a guardian is not stipulated, or a person designated is not suitable or
willing to serve, the court should appoint a guardian who is capable and willing to
develop a rapport with the respondent.
In general,the court should seek a guardian with the least potential for a conflict
ofinterest with the respondent. In many cases this may disqualify individuals such
as the respondent's physician, attorney, landlord, current care giver (particularly
where there is a pecuniary interest), or creditor from serving as the respondent's
guardian. However, the court should not decline to appoint the respondent's parent,
spouse,or child when the appointment would be the most beneficial to the respondent.
Generally, state law will provide a list of categories of persons the court is obligated
to consider in deciding who to appoint, although ultimate discretion in making this
appointment remains with the court.90 The court should consider the geographical
proximity ofany prospective nominee and the nominee's ability to respond in a timely
and appropriate fashion to the needs of the respondent.
A minor who is at least fourteen years old may have sufficiently developed
reasoning skills to participate in selecting a guardian. The court should appoint the

~SCe, 2.g., LEGAI.COUNSEL FOR THE ELDERLY, AMERIGN ASSOQATION OF RETIRED PERSONS, VOLUNTEERUSE tN COURT'S(199O); LEGAL
COUNSEL FOR TF{E ELDERLY, AMERICAtJ ASSOCIATION OF RETIRED PERSONS, HARP VOLUNTEERS: A RESOURCE FOR STRENGTHENING

Gu.~~~s►ttrs(~nal Report March 1993).
BDSee, e.g., N.Y. Merrr~. Hvc. Lnw gg 81.17,81.19{b)(Consul. Supp. 1992); UNtF. Pxoe. Cove § 5-305(b)(1991).
90See, e.g., N.Y. Metrr~t. Hvc. I.~w § 81.19(Consoi. Supp. 1992); UNiF. PROS. CODE § 5-305(C),(d)(1991).
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individual nominated by the minor unless there is a compelling
reason to the contrary.
In addition, the court should carefully consider the objec
tion of the minor to the
appointment of a particular person as guardian. The court
also may recognize a
parent's testamentary appo
intment of a guardian for a minor.

Standard 3.3.12 Order
(a) The order issued by the probate court should
detail t}ie duties and
powers of the guardian,including limitations to the
duties and powers,and
the rights retained by the respondent
(b) The court should make known to the guardian
what the guardian's
responsibilities are, what requirements are to be appl
ied in making decisions and caringfor the respondent,and that the guar
dian must ale with the
court periodic reports on the respondent's personal
status.
(c) Following appointment,a guardian should be orde
red to mail a copy
of the order of appointment to the respondent and
to others who received
notice of the petition for guardianship. Proof of serv
ice should be Wiled with
the court.
Comment¢ry
The court should be as specific as possible in actions relat
ing to guardianships.
Specificity helps prevent any unnecessary intrusions into
the life and affairs of the
respondent. Specifically enumerated duties and powers
serve as a guide for the court
and other interested parties in evaluating and monitoring
the guardian. Because the
preferred practice is to limit the powers and duties ofthe guard
ian.to those necessary
to meet the needs ofthe respondent(see Standard 3.3.1
0,Less Intrusive Alternatives),
the court should specifically enumerate in its order the
assigned duties and powers of
the guardian, as well as limitations on them, with all other
rights reserved to the
respondent.9' By listing the powers and duties of the guard
ian, the court's order can
serve as an educational roadmap to which the guardian
can refer and use to help
answer questions about what the guardian can or
cannot do in carrying out the
guardian's assigned responsibilities. (See Standard 3.3.1
4, Reports by the Guardian;
Standard 3.3.15, Monitoring of the Guardian.)
When establishing the powers of the guardian, the court
should be aware that
certain decisions by a guardian may be irreversible or
cause irreparable damage or
harm. As a result, unless otherwise provided by statu
te, the court may specifically
limit the ability ofthe guardian to make certain decisions
without prior court approval
(e.g., sensitive personal or medical decisions such
as abortion, organ donation,
sterilization, civil commitment, termination of parental
rights). The ability of the
guardian to make routine medical decisions shoul
d not ordinarily be curtailed, but
where extraordinary decisions of an irreversible or irrep
arable nature are involved,
authorization for those decisions should be included_ in the
~*~itial ~Qe~rt ~rdeT, cr the
guardian should be required to return to the court for
specific authorization before
proceeding.
The guardian should also be required to obtain prior court appro
val before the
respondent is permanently removed from the court's
jurisdiction. Prior court ap91See, e.g., N.Y. Merrr,u. Hvc. Lnw ~§ 81.20,81.22,8129(

a)(Consul. Snpp. 1992); UN~e. Pros. Cope § G-306(a),(c)(1991)

.

Guardianship •
proval, however, should not be required where the removal is temporary in nature
(e.g., when the respondent is being taken on a vacation).
In general, the court's order should only be as intrusive of the respondent's
liberties as necessary. (See Standard 3.3.10, Less Intrusive Alternatives.) The court's
order should also include a statement of the need for the guardian to involve the
respondent to the maximum extent possible in all decisions affecting the respondent.
The guardian should consider the preference and values of the respondent in making
decisions and attempt to help the respondent regain legal capacity.
The duties and powers of a guardian may differ where the respondent is a minor
rather than an adult. In addition to statutory distinctions in the duties and powers that
are available, the court may want to consider differences in the level of care and

custody required for minors and adults. (See Standard 3.3.10, Less Intrusive
Alternatives.)
Requiring the guardian to mail a copy ofthe order ofappointmentto those persons
who received notice of the petition for guardianship will promote their continued
involvement in monitoring the respondent's situation. Mailing a copy of the order of
appointment to the respondent demonstrates respect for the person, facilitates the
respondent's awareness of the implementation of the guardianship, and encourages
communication between the respondent and the guardian.
The guardian, when accepting appointment, should acknowledge that he or she
consents to the court's jurisdiction in any subsequent proceedings concerning the
respondent.92
Standard 3.3.13 Training and Orientation
The probate court should develop and implement programs for the
orientation and training of guardians.
Commentary
The 1986 St¢tement ofRecommended Judicial Practices endorsed by the American Bar Association recommends that courts "encourage orientation, training and ongoing technical assistance for guardians, including an outline of a guardian's duties
and information concerning the availability ofcommunity resources."93 To assist their
orientation and training,the court should develop or make available model handbooks
and videotapes for guardians. A number of groups and organizations, including the
National Guardianship Association94 and the Michigan Center for Social Gerontology,95 have developed model standards for guardians that can be adopted or adapted
~SC2 UNIF. PROS. CODE ~ 5-307(L9J1).

~IVATIONAL CONFERENCE OP 7NE ~IUDIC[ARY ON GUARDIANSHIP PROCEEDI NGS RORTHS ELDERLY,RECOMMENDBD JL'D[CIALPRACTICES,JUNE

1886 {~ndar~e3 by the ",merican Bar ;ssaciatia:~, House of Belegat~, August 1J87, r:.amm~ndation N(ts)).
NATIONAL GUARDIANSHIP ASSOCIATION, ETHICS AND STANDARDS FORG UARDIANS(1991).

°SPenelope A. Hammel,&Lauren B. Lisi,Mode!Standardsfor Guardianship:Inswing Quality Surrogate Decisionmaking
Services, Cf.F.~RtNCHOUSE REVTEw 433-43(Special Issue,Summer 1989)("fihestandards are intended to serve as a blueprint
for state9, coin-ts,and advocates for the elderly and disabled who wish to i c~sta~e that surrogate decisionmald ng services are
provided in a uniform, high quality manner that maximizes the potential of every individual far self-reliance and
independence.')

by the court. The office of the state court administrator may assist the
court in
developing materials for guardians.96
The court should make its programs for orientation to guardianship
available
through recognized continuing legal education courses and community
adult continuingeducation. In addition,there should beself-study materials availa
ble in the court's
library orfrom the c]erk. The materials should be in both print and
videotaped formats.
Where appropriate, the materials should be in a language other
than English to
supplement the English version. The court should distribute informational
brochures
describing the responsibilities of guardians to all guardians upon appoi
ntment.
The court should require that, at a minimum,the guardian has read any
written
materials and viewed any videotape the court has prepared or
endorsed. An
acknowledgment that such information has been distributed to or recei
ved by the
proposed guardian should be placed in the court's file (e.g., a signed receip
t for these
materials). A competent proposed guardian who has previously recei
ved and is
familiar with the information may simply sign a statement to that
effect. Alternatively,the guardian's"Oath ofAcceptance ofAppointment" may be modif
ied so thatthe
guardian in taking that oath thereby certifies that he or she has
reviewed this
information and understands the nature of his or her duties.
Standard 3.3.14 Reports by the Guardian
A guardian should be required to file with the probate court a guar
dianship plan and a report on the respondent's condition, with
annual updates
provided by the guardian thereafter. A guardian should also
provide the
court with advance notice of any intended absence of the resp
ondent from
the court's jurisdiction in excess of thirty calendar days, or
any major
anticipated change in the respondent's physical presence (e.g.,
a change in
residence, place of abode).
Comment¢ry
The guardian should provide a report on the respondent's condition and
a plan
for the care and abode ofthe respondent to the court within
the first sixty calendar days
of the establishment of the guardianship and then file follow
-up reports at least
annually.97 These reporting requirements ensure that the court
receives prompt,
timely, and periodic information to enable it to determine wheth
er the guardian is
appropriately carrying out the guardian's assigned duties and responsibili
ties.
The court should he explicit in providing a statement ofthe informatio
n required
in each report from a guardian. In general, the report
s should be simple, yet
comprehensive. Clear, direct reporting guidelines should be provi
ded to the guardian
96See, e.g.,INSrrtucnortsFOttGu~nuws,wnContseev~~rotts(Videol
maginationTe]evision 1990)(trainingvideoprodncedforthe
Pima County[Arizona]Superior Court);SERVING AS GUARDIA
N AND CONSERVATOR(LBIIg TPaCCAII]II111I1]CHt10LlS iJg9)(tt'81II11
1g
video produced for the Michigan Judicial Council); LORI
IVIATERIAIS AND MODULE FOR PRORESSIONAIS WORKJNC

A. STEIGEL, ALTERNATIVES T`O GUARI11~P7SHdp' Sl.JR~'f.~t~TI-̀~E ~I'R11N1N.0
WITH THE ELDERLY AND PERSONS WiT}1 DISABILITIES(199`L).

°'Each state's respectivestatutorypmvisions may establish somewh
at different time frames.See, e.g.,WASH.REV.CODE ANN.
11.92.043(1)(West Snpp. 1993)(`(i)t shall be the duty of the
guardian ... to file within three months after appointment
petsona~ care p)an for the incapacitated person"); Wvo. S'r~T.
§ 3-2-109(1985)(~[i)mmediately afier appointment, the
guardian shall report to the court the physical condition and
principal residence of the ward"~
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so that the guardian can report to the court with or without the routine assistance of
an attorney.
The report should contain descriptive information on the personal status of the
respondent. In addition, the report should include such items as the services and care
provided to the respondent, significant actions taken by the guardian, and the
expenses incurred by the guardian.
Where there is considerable overlap or interdependence,the court may authorize
the joint preparation and filing of the plans and reports of the guardian and
conservator. (See Standard 3.4.15, Reports by the Conservator.)
Requiring an initial plan for personal management will help guardians perform
their duties more effectively. The court should inform guardians that its approval of
their plan does not relieve them of their duty to monitor the situation and make
adjustments when necessary. Minor changes to a guardianship plan (e.g., changing
doctors, replacing one social activity with another, etc.) may be implemented without
consulting the court. The court should inform guardians, however, that except in

emergencies or when directed by medical order there should be no substantial
deviation from the court-approved plan without prior approval.

A guardian should make timely and complete annual reports to the court about
the respondent. The guardian should also comply with any specific order ofthe court
and report any absence ofthe guardian or respondentfrom the jurisdiction ofthe court
that will exceed thirty calendar days. Similarly, the guardian should report to the
court any anticipated move ofthe respondent within the jurisdiction so that the court
can readily locate the respondent at all times. The report should also indicate any
change in the respondent's condition,thereby allowingthe court to determine whether
any modification in the original or subsequent orders establishing the guardianship is
warranted. (See Standard 3.1.8, Interstate Compacts and Compensation; Standard
3.3.16, Reevaluation of Necessity for Guardianship; Standard 3.3.17, Enforcement.)
Standard 3.3.15 Monitoring of the Guardian
The probate court should have written policies and procedures to
ensure the prompt review of reports and requests filed by guardians.
Commentary
Respondents should be provided with the maximum protection ofthe court. The
primary method of court monitoring should be the review and evaluation ofthe initial
and annual reports filed by a guardian. The court should be prepared to investigate
those situations where a guardian fails to submit any report required by the original
order. The court should also be especially attentive to complaints of abuse and be
prepared to investigate their validity immediately. A principal component of the
review is to ensure that the guardian included all of the information required by the
c~~~rt ;n thP~,e rPr~~i~ts_ Pi'p~* pt TP.,;e~v ~f the guardian's reports enables the ~~urt t~
take early action to correct abuses made apparent by the reports. The court also will
be in a position to take early action in issuing a show cause order if the guardian has
violated a provision of the original order.
The court should have a system that permits it to lrnow when reports are due.
When a guardian fails to meet a deadline, the court should promptly provide notice to
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the guardian of the delinquency. If the guardian does not respond, the court should
immediately investigate the situation to determine the appropriate course of action.
The court should examine all reports that it requires the guardian to file. This
examination should include a determination of compliance with court orders. Relevantreports may be distributed to interested persons. The guardian is responsible for
distributing these reports and mustfile proofofservice with the court. Giving family
members and other interested persons the opportunity to review and respond to the
guardian's reports may aid the court in evaluating and monitoring the guardian's
actions.
The reports of a guardian of a minor may be different in content but should be
treated with the same care and diligence afforded to all accountings and reports.
Standard 3.3.16 Reevaluation of Necessity for Guardianship
The probate court should adopt procedures for the periodic review of
the necessity for continuing a guardianship. A request by the respondent
for a review of the necessity for continuing a guardianship should be
addressed promptly.
Commentary
A periodic review should be conducted of the circumstances that required the
court to order a guardianship for a respondent. Further, the court should have
procedures in place to protect the respondent's right to petition for a termination of
guardianship. Where a respondent requests termination or a change in status ofthe
guardianship, the court should respond promptly.
There is a divergence of views as to whether, in connection with a petition or
request for reevaluation, the burden of proof should be on the respondent to reverse
or modify the court's prior order or on the guardian to reestablish the basic grounds
for the guardianship. There are also different opinions as to whether a trial de novo
is required or whether the court may consider evidence received in prior hearings.
Local case law or statute should be consulted with regard to such issues.
The court should consider placing a limitation on the frequency with which the
need for a guardianship can be readjudicated without special leave of the court (e.g.,
not more than every six months).9S Active monitoring of the guardianships in the
court's caseload (see Standard 3.3.15, Monitoring of the Guardian) will assist in
determining the continuing necessity for guardianships.
In any hearing reevaluating the necessity for guardianship, the court may
consider all previously submitted reports from the guardian and make them a part of
the record. The court should establish flexible written guidelines for the submission
of a pro se petition or other request for review of the continuing need for a
guardianship.
The court visitor should ners~nal_1_y sit t},e respondent said cheek on tl~~ r.~~d
to continue the guardianship after the first year ofthe guardianship, and periodically
DBSCf UN(F.

PROB. CODE § 5-3I1~)~~991)("An order adjudicating incapacity
may specify a minimum period, not exceeding
six months, during which a petition for an adjudication that the ward is no longer incapacitat
ed may not be filed without
S~CiH~ ~CHVe.~~.
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thereafter.99 The court visitor should also consider whether a less intrusive alternative
might be more appropriate..However, the court's review of the continuing need for a
guardianship should not be limited by its established review date. The court may
review the necessity for continuing a guardianship upon review of any report
submitted by the guardian or at any other time at its own discretion. (See Standard
3.3.15, Monitoring of the Guardian.)
Standard 3.3.17 Enforcement
(a) The probate court should enforce its orders by appropriate means,
including the imposition of sanctions. These may include suspension,
contempt, removal, and appointment of a successor.
(b) Where the court learns of a missing, neglected, or abused respondent,it should take immediate action to ensure the safety and welfare of that
respondent
Commentary
The court should monitor the actions ofthose whom it appoints as guardians(e.g.,
by reviewing the reports filed by the guardian on a regular basis and following up on
any deficiencies that may be noted). Although it cannot be expected to provide detailed
or daily supervision of the guardian's actions, the court should not assume a passive
role, responding only upon the filing of a complain. The court should actively monitor
the guardian and any failures by the guardian to meet his or her duties. (See Standard
3.3.15, Monitoring of the Guardian.)
While most guardians will act appropriately, the court should take actions at the
earliest time possible against those who are or who may be acting inappropriately. As
soon as there is an actual or perceived violation of the court's order, the court should
take appropriate action. If the guardian has left the court's jurisdiction, notice of a
show cause order should be sent to the court in the new jurisdiction pursuant to the
appropriate interstate compact or agreement. (See Standard 3.1.8, Interstate Compacts and Cooperation.) If the guardian is an attorney, the court should advise the
appropriate disciplinary authority that the attorney may have violated his or her

fiduciary duties to the respondent. The court may consider suspending the guardian
and appointing a temporary guardian to immediately take responsibility for the
welfare and care of the respondent. (See Standard 3.3.6, Emergency Appointment of
a Temporary Guardian.)
The court should consider imposing sanctions on the guardian where it learns
ghat the guardian has abused the guardian's powers or otherwise failed to adhere to
the order establishing the guardianship. This may include, for example, failure to
provide for the care or treatment ofthe respondent,failure to file required reports, and
any other breach of the guardian's duty that can be identified.

°'In Michigan, far example, the court may send a visitor to observe rnnditions and report in writing to the court before
removing a guardian, appointing a successor guarc~an, modifying the terms of the guardianship, ar terminating a
guardianship. See Mica. CoMp. I.~ws Axn.§ 700.447(3)(West Supp. 1993).
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When a guardian abandons a respondent, the court should make an emerg
ency
appointment of a temporary guardian and remove the original guardian. The
court's
emphasis should be on protecting the respondent's safety and welfare. After
assigning
a temporary guardian, the court should order an investigation to locate the
guardian
and to examine the conduct of the guardian. The court should impose
appropriate
sanctions against a guardian who failed to fulfill his or her duties as
a guardian.
When a respondent cannot be located, the court should order an immed
iate
investigation to locate the respondent. If the guardian has been diligent in
his or her
duties,and the absence ofthe respondent is notthe fault ofthe guardian,the
guardian
should retain the appointment. If the guardian has not been diligent in his
or her
duties, the court may remove the guardian and make an emergency appoi
ntment ofa

temporary guardian.

-

Inimposing sanctions such as contempt upon a guardian, the due process rights
of the guardian should be protected. At a minimum,the guardian shoul
d be entitled
to notice and a hearing prior to the imposition of sanctions. Howev
er, these
proceedings should not preclude the court from taking interim steps to protec
t the
interests of the respondent. In addition, where needed, the court shoul
d be able
unilaterally to suspend or remove the guardian and appoint a temporary succe
ssor to
provide for the welfare of the respondent with the guardian entitled to object
to the
action at a later date. (See Standard 3.3.6, Emergency Appointment of
a Temporary
Guardian.)
Standard 3.3.18 Final Report and Discharge
Unless waived, a final report regarding the respondent's status shoul
d
be promptly submitted to the probate court by the guardian.
This report
should be approved before the guardian is discharged.
Commentary
The authority and responsibility of a guardian terminates upon
the death,
resignation, or removal of the guardian, or upon the respondent's
death, restoration
of competQnc3~, reaching the age of majority, or becoming legally
emancipated. The
respondent, guardian, or any interested person may petition the court
for a termination of the guardianship. A respondent seeming termination shoul
d be afforded the
same rights and procedures as in the original proceeding establishing
the guardianship. (See Standard 3.3.8, Hearing, Standard 3.3.16, Reevaluation
of Necessity for
Guardianship.)
Where the request for termination of the guardianship is contes
ted, the court
should directthat notice be provided to interested persons(see Stand
ard 3.1.1, Notice),
conduct a hearing(see Standard 3.3.8, Hearing), and issue a deter
mination regarding
the need for continuation of the guardianship. If termination
is ordered, the court
should order the guardian t~, nr~.~~i~ ~ ~~1 report r~gardi~g
the ~-es~~n~e~~~'s ~i~L~S
and actions taken on behalf of the respondent. The court genera
lly should not
discharge the guardian until it accepts this report. The court order shoul
d also provide
for the guardian's reasonable expenses associated with this termin
ation.
Circumstances may exist, however, where a formal closing of the guardianship,
including notice, hearing, and a final report, maybe waived. For
example, where the
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status ofanow-deceased respondentis virtually unchanged exceptfor the fact ofdeath
since the previous status report (e.g., the respondent suffered from along-term
disabling illness), the guardianship may be closed, the guardian discharged, and a
final report forgone, if the guardian shows a waiver and consent by the respondent's
successors or other interested parties. Alternatively, if a respondent regains competency, reaches the age of majority, or is legally emancipated, the need fora continuation of the guardianship is negated, and limitations on the respondent's rights may
be restored without a final report and full hearing.
In general, where the matter is uncontested,in lieu ofa final report,the guardian
may close the guardianship and be discharged without a formal hearing upon filing
with the court a waiver of the interested persons regarding a final report, and the
consent of the interested persons regarding this discharge. Giving guardians the
ability to close the guardianship upon waiver and consent of the interested persons is
desirable because it frees up the court's resources without sacrificing the rights ofthe
affected individuals.
~pically, a guardianship for a minor terminates automatically when the
respondent attains the age of majority or is legally emancipated. The court should
consider installing a procedure to monitor the events that will result in this termination.

3.4 CONSERVATORSffiP
Separate categories have been created for conservatorship and guardianship
proceedings to facilitate presentation and to make it easier to locate relevant material.
Although the terminology varies considerably across the country, this report will use
the definitions of conservator and guardian used by the Uniform Probate Code.loo
Namely, a conservator means a person appointed by the court to manage the estate of
the respondent,107 whereas aguardian is acourt-appointed person responsible for the
care, custody, and control of the respondent.102 The term respondent designates the
individual who is the subject ofthe conservatorship or guardianship proceeding rather
than ward, protected person, etc., because it is not pejorative or indicative ofthe final
outcome of the proceeding.
The creation of separate categories for conservatorship and guardianship is not
meantto imply thatitis inappropriate to simultaneouslyfile petitionsfor conservatorship
and guardianship, nor that it is necessary to file separate petitions for the two. Many
times a joint petition seeking both a guardianship and a conservatorship and
combining both matters into a single proceeding can bring about an effective and
efficient result. Indeed, the standards in the two categories here frequently directly
parallel each other. Furthermore,it may be more efficient and effective to appoint the
same person to serve as both conservator and guardian. Finally, the standards on

'0°In some states, a conservator is alternately referred to as a "guardian of the estate,' a "guardian for the estate," or a
"Committee.'
iotUNIP. PROB. CODE § 1-201(H)(1~1).

102(.TNIF.

ROB. CODE ~ 5-3~(1~1).
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conservatorship and guardianship apply to respondents who are minors as well as
adults, with the same procedures generally applicable.
Because it is the respondent's property rather than the respondent's personal
liberty that is the subject of a conservatorship proceeding, the importance of this
proceeding to the respondent is sometimes overlooked.
Nevertheless, because
diminished access to his or her property may dramatically affect the way in which the
respondent lives, a conservatorship proceeding may have critical implications for the
respondent. The standardsin this category are intended to ensure thatthe respondent's
interests receive appropriate protection from the court with probate jurisdiction

(hereinafter the court) while yet responding appropriately to the needs of the parties
appearing before the court.
Standard 3.4.1 Petition
(a) A petition for conservatorship should be as simple as possible to
obtain,complete, and process. It should be verified and require at least the
following information:
(1) a description of the nature and extent of the functional limitations of the respondent regarding asset management or other
needs for protection;
(2) representations that less intrusive alternatives to conservatorship have been e~camined;
(3) the conservatorship powers being requested; and
(4) the nature and estimated value of assets, distinguishing real
and personal property, and estimated annual income.
(b) The petition should be reviewed by the probate court or its designee to ensure that all of the information required to initiate the
conservatorship is complete.
Commentary
The court and all parties to a conservatorship proceeding need complete and
accurate information on which to act. The petitioner should assert that the petition
is not frivolous by verifying the statements made. The details required in the petition
should include the name,age, and address ofthe respondent;103 the nature and extent
of the respondent's disability; the type and duration of protection sought; whether
other related proceedings are pendingin this or otherjurisdictions;the specific reasons
why conservatorship is being requested; specific examples of behavior that demonstrate the need for the appointment of a conservator; the powers of conservatorship
requested; representations that ]est5 ir~trusavP altP~-r,~~zy~~ l,~yP h~P~, ~Q~~r~e~Q~~ t~~
proposed conservator's qualifications; the relationship between the proposed conser-

vator and the respondent; information on the respondent's assets, property, and
income; and the name,address, and relationship ofthose persons required to be given
103Where a minoris thesubject ofa conservatorship proceeding,the mandates ofthe Uniform Child CnstodyJurisdiction Act
may shape the nature of the information that should be included in the petition. See Urne. Cxt[.n Cusronv Jttt~snicnoN Acr
§ 3(axl ), 9 Pt. I U.L.A. 143(1968)(jurisdiction is established by where the minor is looted during the six months prior to
the filing of the petition).
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notice and those persons closely related to the respondent.lo4 However, these details
may be superseded by requirements established as a matter of state law.
The court should develop and distribute forms that will assist the petitioner to
meet these requirements. The court should not accept any incomplete petition but
should provide assistance to petitioners in completing their petitions. Informational
brochures should be distributed to all persons upon request or to those who file
conservatorship petitions.
When a petitioner seeks conservatorship for two or more respondents, separate
petitions should be filed for each respondent and separate accountings should be
required regarding the assets, receipts, and disbursements for each of the respondents.
Standard 3.4.2 Screening
(a) The probate court should establish a process for screening all
conservatorship petitions and diverting inappropriate petitions.
(b) The screening process should encourage the appropriate use of
less intrusive alternatives to formal conservatorship proceedings.
Commentary
Conservatorship matters can reach the court by petition of either an interested
party or a person who is unable to manage his or her property.10$ The court should
design or establish, within each locale, a procedure for screening potential
conservatorship cases prior to a formaljudicial proceeding. This procedure maybe no
more complex than instructingthe court official who routinely receives conservatorship
petitions to provide an initial screening, although where resources permit, a more
formal, separate screening unit may be appropriate. However, this screening should
be used only for direct petitions by an interested third party. Where the respondent
is the petitioner, there is less reason to question the validity of the petition, and the
respondent should be provided direct access to the court.
The screening process provides at the earliest point in time a means for
promoting equitable and uniform decision making about the need for the services
associated with a conservatorship. Screening should be used to divert inappropriate
cases and to promote consideration of less intrusive alternatives.
Although initial contact with the screening agent may be an inquiry about
whether a conservatorship is needed,the aim of the screening is to facilitate efforts to
provide the respondent with help where needed,although not necessarily by establishing a conservatorship. The aim is to find the most appropriate method of protection
consistent with the respondent's needs, an aim that may be accomplished by less
intrusive means than that requested in the initiating petition.
By providing an early screening of petitions,the court can minimize the expense,
inconvenience, and possible indignity incurred by interested parties for whom a
conservatorship is inappropriate or for whom less intrusive alternatives exist, and
10'Although morecomprehensive,this listis similarto thatpmvidedm the Uniform Guardianship and Protective Proceedings
Act UNtF. Gu~tnt,~rist~ ~rtn P~cnve PROCeeo~NCS Acr § 2-3041b~,8A U.L.A.437(1982 & Supp. 1993).
103'I'he term interested party may be defined by statute and is not Limited to a relative or a person with an interest in the
property of the respondent See, e.g., C,u.. PROe. Cove § 48(West 1991 J; Urr~. PROS. Cove §1-201(24)(1991).
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conserve the resources of the court. In addition, in mostjurisdictions many
petitions
for a conservatorship are filed by persons who are not represented by attorn
eys and
who will need instruction regarding when a conservatorship is
appropriate and
assistance in meeting the initial requirements for filing a petition. As part
of this
screening, the petition should initially be reviewed for compliance with filing
requirements, the completeness of the information supplied, and consideration of
less
intrusive alternatives.
Preferably, this screening will not be conducted solely upon the filing of
the
petition, when the only information available may be that provided on the face
of the
petition. After the court visitor has had an opportunity to make an invest
igation and
report, a better factual basis exists for the screening. (See Standard 3.4.4,
Court
Visitor.) However, if the court lacks the resources for this more extens
ive screening
or is concerned that an additional delay may result, the court may instea
d provide
trainingfor those members ofits stafFwho initially review petitionsfor
conservatorships
so that theS~ can properly screen and divers inappropriate petitions.
A petitioner should not, however,be precluded from filing a petition even
though
the screening process suggests that a conservatorship is not necessary.
Conservatorship is often used to address problems that could be solved
by less
intrusive means. People may petition for conservatorships to provide an
unprotected
person with a wide variety of services primarily focusing on financial
management.

However,the screening process may identify and can encourage other ways to
address
these needs that are less intrusive,expensive,and burdensome. Indeed,in some
cases,
the respondent may have taken prior steps to establish or implement them. Possib
le
alternatives to a full conservatorship include, but are not limited to: protec
tive
proceedings/establishment of trusts; voluntary or limited conservatorships; repres
entative payees; revocable living trusts; durable powers of attorney; and custod
ial trust
arrangements. In addition to protecting the interests of the respondent,
such
alternative arrangements avoid court action, publicity, delay, and expense. Additi
onally, the petitioners may be able to use social service agencies and volunteer
organizations to help persons requiring assistance, or the court may ratify indivi
dual
transactions rather than impose a conservatorship.
In general, the court should find that no less intrusive alternative, includ
ing a
limited conservatorship, is appropriate before selecting and appointing
a plenary
conservator. No restriction should be placed on the ability of a person to
act on his or
her own behalf unless alternatives to conservatorship will not provid
e sufficient
management of the resources of that person. The court should encourage maxi
mum
autonomy for the respondent while protecting the interests of the respondent
and act
only to the extent necessitated by the limitations of the respondent. (For
a discussion
of the responsibility of the court to consider less intrusive alternatives
when making
its determination and issuing its order, see Standard 3.4.10, Less Intrus
ive Alternatives.)
~~u~~i-d 3.~.~ Eariy ~,ontrol and ~:xpeditious Processing
to:

T`he probate court should establish and adhere to procedures designed
(1) identify conservatorship cases immediately upon their filing
with the court;
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(2) supervise and control the flow of conservatorship castes on the
docket from filing through final disposition; and
(3) when appropriate, make available to conservatorship cases
pretrial procedures to narrow the issues and facilitate their
prompt and fair resolution.
Commentary
Unnecessary delay engenders injustice and hardship and may injure the reputation of the court in the community it serves. The court should meet its responsibilities to everyone affected by its activities in a timely and expeditious manner. Delay
in court action may be devastating, for example, to a respondent who is experiencing
considerable pain and suffering and needs authorization for funds for a medical
procedure. Once a conservatorship case is presented, the court should be prepared to
respond quickly by having procedures in place that allow for an expedited resolution
of the case.
Conservatorship proceedings should receive special treatment and priority as
part of the court's docket, ensuring that a prompt hearing is provided where
appropriate. The court, not the attorneys, should control the conservatorship case
from the filing ofthe petition to final disposition. The court should always ensure that
necessary parties are given an opportunity to be heard and that its decisions are based
on careful consideration of all matters before it.
As part of its pretrial106procedwes, the court should have investigatory services
available to it to facilitate expeditious, efficient, and effective performance of its
adjudicative, supervisory, and administrative duties in conservatorship cases. Where
such services are unavailable to the court, the court should attempt to obtain such
services by contract, recruitment and training of volunteers, or similar options. The
results ofthese services should be presented promptly to the court and made available
to all parties.

Standard 3.4.4 Court Visitor
The probate court should require a court appointee to visit with the
respondent in a conservatorship petition to (1) explain the rights of the
respondent; (2) investigate the facts of the petition; and (3) explain the
circum,4tances and consequences of the action. The visitor should investigate the need for additional court appointments and should file a written
report with the court promptly after the visit
Commentary
Persons placed under a conservatorship may incur a significant reduction in their
per~on~ ~cti~~iti~a end libE~i~s. ~.hTh~n a :.~nse~vat~~ship i~ pra~ased,the ~au-t s~~~ulu
ensure that the respondent is provided with information on the procedures that will
follow. The respondent also needs to be informed of the possible consequences of the
court's action.
The court should appoint a person to provide the respondent with this informa106Some states use the term preheating instead ofpretrial.
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proceeding because the respondent isjust as likely as in a guardianship proceeding to
need and benefit from the information and investigation the court visitor can provide
and is similarly subject to a potentially significant loss of control over his or her life
(e.g., access denied to a banK account, removal of a driver's license).
In general, the court visitor serves as the "eyes and ears" ofthe court, making an
independent assessment of the need for a conservatorship. If the appointment of
counsel is not mandatory, the duties ofthe court visitor should be increased to ensure
that the interests ofthe respondent are represented in the proceeding. Alternatively,
the court visitor might be used to make a recommendation on whether counsel should
be appointed. In some cases, it may be appropriate to have both a court visitor and a
court-appointed counsel. (See Standard 3.4.5, Appointment of Counsel.)
As the court determines, the court visitor may be a part of the court's screening
process or independent ofit. (See Standard 3.4.2, Screening.) The expenses incurred
by the court visitor should be charged to the respondent's estate where such funds are
available. To diminish the costs associated with the use of a court visitor, the court
should seek and encourage the use ofqualified volunteers to fill this role (e.g., the local
chapters ofthe Association for Retarded Citizens(ARC]and the American Association
ofRetired Persons[AARP]maybe able to provide such volunteers),IIS The court should
use the court visitor in a manner that p:•ovides the greatest benefit to both respondents
and the court. The court visitor's report should be provided promptly to the petitioner
and the respondent so that they know in advance of the hearing the contents of this
report.
Where the respondent is a minor, there may be less reed for the appointment of
a court visitor. Where there is no dispute and a family member is the proposed
conservator, many of the duties described a'~.~ove for the court visitor are superfluous.
In a conservatorship for a minor, the proceeding gene-.ally reflects a relatively
straightforward change in the person with responsibility for the financial well-being
of the minor. Where there is no dispute over who should have this responsibility or
where there is no indication of potential bad faith in the performance of these duties,
the need for the appointment of a court visitor is diminished.
Standard 3.4.5 Appointment of Counsel
(a) Counsel should be appointed by the probate court to represent the
respondent when:
(1) requested by an unrepresented respondent;
(2) recommended by a court visitor;
(3) the court, in the ezercise of its discretion, determines that the
respondent is in need of representation; or
(4) otherwise required by law.
(b) The role of counsel should be that of an advocate for the respondent.
"SA pilot program(The National Guardianship Monitoring Project')to provide and train such volunteers is being conducted
by the Legs] Counsel for the Elderly, a component of the American Association of Retired Persons(AAR.P). With funding
from the StateJustice Institute,thepmgramis being~4edtoassistcourtsexer~cisingprobatejurisdiction in Denver,Houston,
Atlanta, Pennsylvania, and New Jersey.
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Commentary
Respondents in conservatorship proceedings are often vulnerable. They may
have an incomplete or inadequate understanding of proceedings that may have a
significant effect upon their lives. The assistance of counsel provides a valuable
safeguard of their rights and interests. Although there may be occasions when
respondents can speak on their own behalfor where family and friends ofrespondents
can be relied upon to fill this role, counsel is typically better equipped to provide this
function.
It may not be necessary to appoint counsel for the respondent in every case. This
standard provides for the appointment of counsel where desired by the respondent,
where there is a recognized need for the appointment, or where required by state law.
Where counsel is not appointed or representation otherwise provided,the court should
independently determine that the interests of the respondent are adequately represented. Z`his standard avoids the anomaly of making an appointment that serves no
apparent purpose (e.g., where the family members, including the respondent, are
working together in good faith},and may indeed be resisted or resented by respondent,
limiting counsel's effectiveness in the case.
Respondents should have the right to secure their own counsel in these proceedings. Because ofa respondent's prior experience with a given attorney,the respondent
may prefer to obtain the attorney's continued services in these proceedings. In such
cases, it is unnecessary for the court to appoint additional counsel to represent the
respondent. The respondent may also choose to waive his or her right to counsel. This
may raise the question of whether an allegedly incompetent individual has the
capacity or should be allowed to exercise this waiver. Such waivers should not be
impermissible per se, but the court should have independent information confirming
the competency of the respondent to make such a waiver(e.g., a reportfrom the court
visitor).
In some states, counsel for the respondent is not appointed upon the filing of a
petition but only subsequent to the setting of a date for the hearing. During this
interim, however, the respondent may need information and assistance. Where
counsel for the respondent is not appointed upon the filing of the petition, the court
should immediately appoint a court visitor to inform the respondent of the existence

and nature of this proceeding and provide the court with relevant information,
including whether there is a need for court-appointed counsel. (See Standard 3.4.4,
Court Visitor.)
In cases where the respondent is unable to assist counsel (e.g., where the
respondent is comatose or otherwise incapacitated), counsel should consider the
wishes of the respondent when a position was previously made known. This position
may be derived from prior statements made by the respondent or from advance
directives executed by the respondent while competent. Where the position of the
respondent is not known,counsel should represent the respondent's best interests. In
general, however,the role ofcounsel should be that ot-an advocate for the respondent.
Appointment ofcounsel will incur additional expense,but because ofthe valuable
services provided, it is typically a necessary expense. If the petition was not brought
in good faith, these fees may be charged to the petitioner.~'s Good faith should be
determined based on the circumstances prevailing at the time the petition was filed.
"•See, e.g., N.Y. Merrr~t. Hvc. l.~w § 81.100(Consul. Supp. 1992).

Standard 3.4.6 Emergency Appointment of a Temporary Conservato
r
(a) Eg pane appointment of a temporary conservator by the
probate
court should occur only:
(1) upon the showing of an emergency;
(2) in connection with the filing of a petition for a permanent
conservatorship;
(3) where the petition is set for hearing on the proposed
permanent conservatorship on an expedited basis; and
(4) when notice of the temporary appointment is promptly
provided to the respondent
(b) The respondent should be entitled to an expeditious hearing upon
a motion bythe respondentseekingto revoke the temporary conservato
rship.
(c) Where appropriate, the court should consider issuing a prote
ctive
order (or orders) in lieu of appointing a temporary conservator.
(d) The powers of a temporary conservator should be carefully
limited
and delineated in the order of appointment
Comment¢ry
Emergency petitions seeking a temporary conservatorship require the
court's

immediate attention. (See also Standard 3.3.6, Emergency Appointment of
a Temporary Guardian.) Such appointments have the virtue of addressing a pressing
need,
either to provide immediate needed assistance to a respondent or to
supplant a
previously appointed conservator who is no longer able to fulfill the duties
of office.
However, where abused, they have the potential to produce significant or
irreparable
harm to the interests of the respondent. When continued indefinitely,
they bypass
procedural protections to which the respondent would be otherwise entitl
ed. While the
court must always protect the respondent's due process rights, emergencie
s and the
e~edited procedures they may invoke require the court to remain closely
vigilant for
any potential due process violation. In such cases, while providing for an
immediate
hearing, the court should also require the immediate service of written
notice on the
respondent and allow the respondent an appropriate opportunity to
be heard. Because
interested persons may also have an interest in the proceedings, the
court, when
appropriate, may require that they be served notice and allow them
an opportunity to
be heard as well.
By requiring the showing of an emergency and the simultaneous
filing of a
petition for a permanent conservatorship, the court will confirm the necess
ity for the
temporary conservatorship and ensure that it will not extend indefinitely.
When the
temporary conservatorship is established, the. date for the hearing on the
proposed
permanent conservatorship should be scheduled. The order establishing the
temporary conservatorship should provide that it will lapse automatically upon that ~Pa~-ing
date. By establishing a single filing fee that encompasses a petition for
both a
temporary and a permanent conservatorship, the court can remov
e a financial
disincentive that might discourage petitioners from going forward with a petiti
on for
a permanent conservatorship at a later date.
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Only under the most extraordinary circumstances should the temporary
conservatorship extend for more than thirty days.l" Requiring a prompt notice ofthe
temporary conservatorship to be given to the respondent, and providing the respondent with the right to an expeditious hearing on a motion to revoke the temporary
conservatorship,provides a meansfor the respondent to quickly challenge and reverse
an inappropriate conservatorship.
Because the imposition of a temporary conservatorship has the potential to
infringe significantly upon the interests of the respondent with minimal due process
protections, the court should also consider whether issuing a protective order might
adequately meet the needs of the situation. (See Standard 3.4.2, Screening.) For
example, the court might issue a protective order that allows for the payment of
medical bills, but that defers a decision on the appointment of a temporary or
permanent conservator pending further proceedings. The use of a protective order
may be particularly appropriate in the case ofa respondent who has suffered a physical
injury that leaves him or her unable to make decisions for a short period of time, but
who is expected to soon regain full decision-malflng capacity.
When establishing the powers ofthe temporary conservator, the court should be
cognizant of the fact that certain decisions by a temporary conservator may be
irreversible or result in irreparable damage or harm (e.g., the liquidation of the
respondent's estate). Therefore, it may be appropriate for the court to limit the ability
of the temporary conservator to make certain decisions without prior court approval.
While the appointment ofa temporary conservator provides a useful mechanism
for making needed decisions for a respondent during an emergency,it also can provide
a useful option for a court that is provided information that a currently appointed
conservator is not effectively performing his or her duties and the welfare of the
respondent requires that a substitute decision maker be immediately appointed.
Under such circumstances, the authority of the permanent conservator can be
suspended and a temporary conservator appointed for the respondent with the powers
of the permanent conservator. The court should,however,ensure that this temporary
conservatorship also does not extend indefinitely by including a maximum duration for
it in the court's order. (See Standard 3.4.18, Enforcement.)
Standard 3.4.7 Notice
(a) The respondent should receive timely written notice of the
conservatorship proceedings before a scheduled hearing. Any written
notice should be in plain language and in large type. At the minimum, it
should indicate the time and place ofjudicial hearings,state the nature and
possible consequences of the proceedings, and set forth the respondent's
rights. A copy of the petition should be attached to the written notice.
~b~ I~at~c~ ~~ ~a~~e~~at~~s}~Yy ~~~~~~dLiug~ ~1~, ~hu~Y~ ire ~ men to
family members and others entitled to notice regarding the proceedings.

"The Uniform Guardianship and Protective Proceedings Act sag~ests theta temporary guardianship ahauld oot exceed 15
days or the period ofeffectiveness ofex parterestraining ordetsin dm~ation. UrrtF. Gu,~.Rni,atasttlP ~rro PxoTecrtve PnocEEntNCs
Acr § 2-208(a),8A U.L.A. 437(1982 & Supp. 1993). See also Grant v. Johnson, ?57 F. Supp. 1127(D. Or. 1991)(Oregon
temporary guarc~anship provisions unconstitutional for lack of minimum due prnceAS protections).
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{c) The probate court should implement a procedure whereby any
interested person can file a request for notice.
Commentary
Almost all states have at least some statutory requirement that the respondent
in a conservatorship proceeding receive notice within a stated number of days before
a hearing (e.g., fourteen days). This standard underscores the general notice
requirements of Standard 3.1.1 (Notice) by requiring specific timely notice of
conservatorship proceedings to the respondent and others entitled to notice.18 The
notice should be written and personally delivered,if possible, by a court ofFicer dressed
in plain clothes who is trained and instructed how to communicate and interact with
respondents. It may be appropriate to provide this officer with special training to

facilitate interactions with elderly and disabled persons who are respondents. The
notice and petition should be subsequently explained to the respondent by a court
visitor. Care should be taken to ensure that the visitor has the requisite language and
communication smells to adequately provide this explanation to the respondent. (See
Standard 3.1.1, Notice, and Standard 3.4.4, noun Visitor.)
If the respondent is unable to understand or receive notice, provision may be
made for substitute or supplemental service. However, the respondent may still
benefit from receiving notice even though he or she may not fully understand it. The
use of substitute or supplemental service should not relieve the court visitor of the
responsibility to communicate to the respondent the nature of the proceedings in the
manner most likely to be understood by the respondent.
Failure to serve requisite notice upon the respondent will ordinarily establish a
right in the respondent for de novo consideration of the matter and independent
grounds for the setting aside of a prior order establishing a conservatorship.
In addition to providing notice to the respondent, notice should ordinarily also be
given to the respondent's spouse, or if none, to the respondent's adult children, or if
none,to the respondent's parents,or ifnone, to at least one ofthe respondent's nearest
adult relatives ifany can be found.19 Notice should also be given to any persons having
care and cusiody of the respondent, including any previously appointed guardian. It
may also be appropriate to provide notice to an individual nominated by the respondent
to serve as his or her conservator,agents appointed by the respondent under a durable
power of attorney, a close friend providing routine financial management to the
respondent,and the administrator ofa facility where the respondent currently resides.
The court should establish a procedure permitting interested persons who desire
notification before an order is made in a protective proceeding to file a requestfor notice
with the court.120 This procedure allows persons interested in the establishment or
monitoring of a conservatorship to remain abreast of developments and to bring
relevant information to the court's attention. The request for notice should contain a
statement showing the interest of the person making the request. A fee may be

1bSee, e.g., N.Y. Merrrwi. Hvc. Lnw § 81.07(d)(Consul. Supp. 1992); UrrrF. Pros. Cove §§ 1-4D1, 5-304,5-405(1991).
19See, e.g., N.Y. Merrr~t. Hvc,. Lnw § 81.07(d)(Consul. Supp. 1992).
~~SEe, e.g., UNiP. GUARDIANSHIP AND PROTECTfVE PROCEEDINGS ACT ~ I-4O4,8A

§ 5-104(1991).

U.L.A.437(1982& Supp. 1993);UNIF. PROB. CODE
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attached to the filing ofthe request and a copy ofthe request should be provided to the
respondent's conservator (if any). Notice should be provided to any person who has
properly filed this request.12'

Standard 3.4.8 Hearing
(a) T`he probate court should promptly set a hearing for the earliest
date possible.
(b) The respondent should have the right to be present at the hearing
and all other stages of the proceeding. The hearing should be conducted in
a manner that respects and preserves all of the respondent's rights.
(c) The court should require the proposed conservator to attend the
hearing ezcept upon a showing of good cause.
(d) The court should make a complete record of the hearing.
Commentar~~
Itis critical that the court promptly hear a petition for conservatorship. After the
filing ofthe petition, the court should promptly set a hearing date and ensure that the
hearing is held expeditiously. This permits either a prompt dismissal ofthe petition
where warranted or a timely decision ordering the establishment of a conservatorship
or the imposition of a less intrusive alternative. With a prompt dismissal, the
respondent will not have to endure unnecessary emotional stress. With a prompt order
establishing a conservatorship or a less intrusive alternative, the respondent will
receive needed supervision or services in a timely fashion.
A conservatorship hearing can have significant consequences for the respondent,
and the rights and privileges of the respondent should, accordingly, be respected and
preserved. The respondent should have the right to be present at the hearing and all
other stages of the proceeding with reasonable accommodations made to assure the
respondent's attendance and participation.122 This may necessitate moving the hearing to alocation readily accessible to the respondent(e.g., a hospital conference room).
The proposed conservator should attend the hearing in order to become more fully
acquainted with the respondent,the respondent's identified needs and wishes,and the
intended purposes of the conservatorship. The proposed conservator should also be
available at the hearing to answer relevant questions posed by the respondent, other
interested parties, or the court.
The hearing should ordinarily be open to the public unless the respondent or
counsel for the respondent requests otherwise. In general, however, any person who
so desires should be able to attend these proceedings. With the court's permission, any
interested person should be able to participate in these proceedings provided that the
best interests of the respondent will be served thereby.123
''See, e.g.,UrnF.Gu~ntw~vsi-rip ~rro PRarecnve Peoc$entHCS Acr § 2-305(b),SA U.L.A.437(1982&Supp.1993J;U rrtF. PROS.Cone
§ 5-405(b)(1991).
'See Americans with Disabilities Act,42 U.S.C.~§ 12101-12213(Supp.1993); GSvil Rights Actof1991,42 U.S.C. §§ 19812000(Supp. 1993).
~~Sff UNIF. PROg, CODE § ~}407(e).
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The respondent's due process rights should be afforded full recognition in the
course of the hearing. For example, a complete record will protect the respondent
should an appeal be necessary. Similarly, the respondent should be able to present
evidence, call witnesses, cross-examine witnesses, including any court-appointed
examiner or visitor, and have the right to be represented by counsel. (See Standard
3.4.5,Appointment ofCounsel.) In some states the respondent may be entitled to ajury
tria1.124
Standard 3.4.9 Determination of Incapacity
(a) The imposition of a conservatorship by the probate court should be
based on competent evidence of t3ie incapacity of the respondent
(b) The court may require evidence from professionals or experts
whose training and expertise may assist in the assessment of the physical
and mental condition of the respondent
(c) No determination of incapacity should be required in voluntary
conservatorship cases.
Commentary
The appointment of a conservator should be based on adequate evidence.
Evidentiary Hiles and requirements are needed to ensure that due process is afforded
and that competent evidence is used to determine incapacity.125 To obtain competent
evidence, the court should allow evidence from professionals and experts whose
training qualifies them to assess the physical and mental condition ofthe respondent.
Although it may not be necessary to receive evidence from a professional or expert
in every case (e.g., where the evidence regarding incapacity is relatively clear), the
court should avail itself of the assistance of professionals and experts when their
knowledge will assist the court in making a decision on whether a conservatorship is
necessary. These professionals and experts include,but are not limited to, physicians,
nurses, psychologists, social workers, developmental disability professionals, physical
and occupational therapists, educators, habilitation workers, and community mental
health workers. The determination of the need for the appointment of a conservator
is frequently made by a physician after conducting an examination of the respondent.126 Although a
physician may provide valuable information regarding the
capacity of the respondent, incapacity is a multifaceted issue, and the court may
consider using other professionals whose expertise and trainingmay give them greater
insight into representations ofincapacity. The use of other professionals and experts
may ensure that when a physician is appointed, his or her skills are fully utilized and,
in turn, ensure that the physician is a willing aid rPS~~nSiyP r~rtir~rant Ln +~A
proceeding. Evaluation by an interdisciplinary team may provide the court with a
'uSee, e.g., N.Y. Merrrnt, Hvc. L~+w § 81.11(~(Consol.Snpp. 1992); Urrtp. Prtoe. Cove ~ 5-406(d)(1991).
'The various states differ on what is the appropriate evidentiary standard to apply in determining incapacity,
from a
preponderance of the evidence standard to a clear and convincing evidence standard.
"'See UNiF. Prioe. Cone § 5-40fi(b)(1991)(respccmdent maybe examined "by a physician designated by the Court").
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fuller and more accurate understanding of the alleged incapacity of the respondent,
although its costs may preclude its use on a routine basis.1Z7
The written reports of professionals should be presented promptly to the court
and should be made available to all interested persons. The court need not base its
findings and order on the oral testimony of such professionals and experts in every
case. However, where a party objects to submitted documents that contain the opinion
ofa professional or expert(e.g., the written medical report ofan examining physician),
that professional or e~cpert should appear and be available for cross-examination.
Where the professional or expert is unavailable for cross-examination,the traditional
rules of evidence may limit the ability of the fact finder to rely on the written report.
The court should be able to obtain as much helpful information as it needs and can
properly acquire.
The prescribed content of the written report should be in the discretion of the
court. In general, most ofthe developing law in this area indicates that an evaluation
of incapacity should be based upon an appraisal of the functional limitations of the
respondent. Among the factors to be addressed in the report are the respondent's
diagnosis; the respondent's limitations and prognoses, current condition, and level of
functioning; recommendations regarding the degree of financial management the
respondent can manage alone or manage alone with some assistance and financial
decisions requiring supervision of a conservator; the respondent's current incapacity
and how it affects his or her ability to provide for financial needs; and whether current
medication affects the respondent's demeanor or ability to participate in proceedings.
Prescribing such content avoids the unfortunate practice of professionals and expert
examiners providing cursory, conclusory evaluations to the court.
Standard 3.4.10 Less Intrusive Alternatives
(a) The probate court should find that no less intrusive alternatives
exist before the appointment of a conservator.
{b) The court should always consider, and utilize, where appropriate,
limited conservatorships, or custodial or revocable trusts.
(c) In the absence of governing statutes,the court, taking into account
the wishes of the respondent, should use its inherent or equity powers to
limit the scope of and tailor the conservatorship order to the particular
needs,functional capabilities, and limitations of the respondent
(d) The court should ma~dmize coordination and cooperation with
social service agencies in order to find alternatives to conservatorships or
to support limited conservatorships.

Comment¢ry
Scientific studies show that the loss—or perceived loss—of a person's ability t~
control events can lead to physical and emotional illness. Indeed, complete loss of
status as an adult member ofsociety can act as aself-fulfilling prophecy and exacerbate

127See Thomas L. Hafemeister &Bruce D. Sales,lnterriisaplinary Eualuatiorts fnr Grcanlianship and Corzseruatorship, 8
Lww & Nunant~ Bstt.~,~~. 335(1984).
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any existing disability.12B I~llowing persons potentially subje
ct to conservatorships to
retain as much autonomy as possible may be vital for their ment
al health.
Z`herefore, the court should encourage the exploration
and appropriate use of
alternatives to conservatorship. (See Standard 3.42, Scree
ning.) Furthermore, in
cases where limited powers are requested,there will be less need
for delay and expense.
To avoid unwanted intrusion, divisiveness, and expense, the
court should
consider less intrusive alternatives that will meet the need
s of the respondent before
establishing a conservatorship. Where attempting to dete
rmine what constitutes a
less intrusive alternative, the court should defer to any
alternatives previously
established or proposed by the respondent (e.g., a durable powe
r of attorney).
In general, the court should be guided by the express wish
es of the respondent
where available, and, where not available, by a substitute
d judgment standard to
determine what the respondent would have chosen ifhe or she
had the current capacity
to choose. Even if the respondent lacks current capacity to
make decisions regarding
his or her personal care, the court should solicit the respo
ndent's opinions and
preferences and should give these appropriate considerat
ion where they are not
unreasonable. The use of an initial screening process can facil
itate the consideration
of less intrusive alternatives. (See Standard 3.42, Scree
ning.)
Ifthe court determines that a conservatorship is necessary,the
respondent's selfreliance,autonomy,and independence should be promoted
by restricting the authority
of the conservator to the minimum required for the situa
tion, rather than routinely
granting full powers of a conservatorship in every case.
For example, where a
respondent has only a limited disability, the court shou
ld grant only those powers
needed to protect the respondent's health or safety. The court
also should require the
conservator to attempt to maximize the respondent's self-reli
ance and independence
(e.g., by including the respondent in decisions to the fulle
st extent possible) and to
report periodically on these efforts to the court.
Although many states do nothave statutory provisionsfor
limited conservatorship,
the court has the power to create such limited conse
rvatorships because of their
equitable nature. The court can similarly invoke (either with
or without further court
supervision) other less intrusive alter-iatives.129 (See Stan
dard 3.4.2, Screening.)
When determining less intrusive alternatives for resp
ondents who are minors,
the court should recognize that the level offinancial mana
gement required for a minor
may be differentfrom that required for an adult. The
court also should recognize that
the financial management needs of a minor vary with
the age of the minor, and that
an older or mature minor is more capable of maki
ng decisions on his or her own
behalf.13o
For a discussion of the appropriate contents of the initi
ating conservatorship
petition, see Standard 3.4.1, Petition. For a discussion
ofthe appropriate contents of
~~COMM!sSlQH CAM '!7{E IE'1£Ki':,I.LY BiSnHLED
cx. ~,OiNMlSS10N ON l,ECAI, PROBLEMS
OF THE ELDERLY, AMERIGN BAR ASSOCIATION,
GUARDIANSHIP: AN AGENDA POR REFORM ZO(1989)
.

12DSee, e.g., Urr[p. PROS. Cove § 5-4L17(b)(1991).
"°For purposes of decision making, it should be
mcognized that an emancipated minor has virtually the same decisio
nmakingauthority as an adult. See, e.g., ARIZ. REV.STAT.
ANN. ~ ~-136`L (I ~~);Afix. STn'r. ArtN. ~ 82-363(Sapp.
1981);Corrrr.
GeN. STET. Axri. § 46b-150d(West Supp. 1991); Irm.
Cone § 16-8~-1 (1976); Miss. Cope AxN.§ 41-41-3(g)(1981); N.C.
GEN.
STAT. §X30-21-5tb)(1951).
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the court's order, see Standard 3.4.12, Order. Both should include consideration of
relevant, less intrusive alternatives. (See also Standard 3.42, Screening.)
Standard 3.4.11 Qualifications and Appointments of Conservators
The probate court should appoint a conservator suitable and willing to
manage the respondent's property and finances to the degree required by
the respondent's incapacity and nature of assets. Where possible, the court
should appoint a person requested by the respondent or related to or known
by the respondent
Commentary
Different degrees offinancial management will be required in conservatorships.
The court should consider the training, education, and experience of a potential
conservator to determine if that person can perform the necessary tasks on behalf of
the respondentcompetently. Ifthe courtanticipatesthatthe scope ofthe conservatorship
ma~~ later increase, the person appointed should be competent to handle these possible
future responsibilities as well. In determining the competence of a potential conservator, the court should consider such factors as the size of the estate, the complexity
of the estate, and the availability of financial planning experts who can give the
conservator advice. Further,the conservator should act only within the bounds ofthe
court order and should not expand the scope of the conservatorship, except where
authorized to do so by the court.
The court should attempt, when possible,to appoint as conservator a person who
has been designated for this role by the respondent, or who is related to or Down by
the respondent. This enhances the likelihood that the conservator will obtain the trust
and cooperation of the respondent. However, it may also be appropriate for the court
to appoint as conservator a public administrator, a public guardian or public conservator, aprofessional firm, or a corporation having special qualifications or expertise
that will be beneficial to the respondent. Volunteer associations may also take an
interest in and assist with conservatorship services.13' Although the court should not
appoint any agency, public or private, that financially benefits from the transactions
carried out on behalf of the respondent, the court should use the services of such
organizations where appropriate.
The court should appoint only suitable persons as conservators. Particular care
may be required in making a reappointment where a conservator has left the
jurisdiction where the original order of conservatorship was issued. Ifthe conservator
has failed to carry out the original order and is subject to a contempt charge, that
person should not be reappointed as a conservator for the original respondent or
appointed as a conservator for any other respondent.
In selecting the conservator, preference should be given to any written designation of a nros~PCt~vP c~~~Prvatnr mar~P ~y the rPS~c~nr~ent. wliiiP r_.nmFg~nt (P_g_~ ag
provided in a durable power ofattorney)unless there are compelling reasons to appoint

"'See,e.g., I.EGAl,Cp(JNSEL FOR7HE ELDERLY', AaIERICAN f'I,SSOClAT10N OF RETIRED PERSONS, VOLUNTEER USE IN COUR15(1~3~} j,E0A1,
COUNSEL FOR'If~ $[,pERLY, AMERICAN ASSOQATION Of' RETIRED PERSONS, HARP VOLUNTEERS: A RESOURCE POR STRENGTHENING

GunRni,~,risH~s{~~ng~ ~p~,March 1993).
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another.132 In many situations, the respondent has had ample opportunity to
anticipate the need for a conservator and to identify a nominee with whom he or she
is comfortable. In such cases, the court should give great weight to the expressed
desires ofthe respondent(although care should be taken to ensure that the respondent
has not changed his or her mind about the nominee since the nomination was made,
particularly when a considerable period of time has passed since the nomination).
Even though the respondent may be legally incompetent for purposes of the
conservatorship proceeding, the court may solicit the respondent's current opinions
and preferences and take these into account when selecting a conservator. Alternatively, the respondent may have indicated in a nonconservatorship context a preferencefor agiven person in an advance written directive executed while the respondent
was competent(e.g., the executor in a will). Ordinarily, such preferences should also
be respected. Ifa preference for a conservator is not stipulated, or a person designated
is not suitable or willing to serve,the court should appoint a conservator who is capable
and willing to develop a rapport with the respondent.
State law may provide a list of categories of potential nominees who are qualified
for or disqualified from serving as a conservator (e.g., a convicted felon may not be
eligible to act as a conservator).'
To the extent permitted, the court should
supplement this list by making its own determination regarding the qualifications of
individuals being considered for appointment as a conservator. For example,the court
should not normally appoint a nonfamily care provider or any person associated with
a facility where the respondent is a resident. The court should not appoint persons of
questionable honesty or integrity or any person who may have a material conflict of
interest in handling the respondent's estate. A relationship to the respondent does not,
in and of itself, constitute a potential conflict of interest, and should not preclude
appointment. For example,the adult offspring ofthe respondent may stand to inherit
from the respondent's estate and may technically be subject to a potential conflict of
interest, yet that offspring will often be particularly well suited to serve as the
respondent's conservator because of the close emotional bond between the offspring
and the respondent. The court should consider the geographical proximity of any
prospective nominee and the nominee's ability to respond in a timely and appropriate
fashion to the needs of the respondent.
A minor who is at least fourteen years old may have sufficiently developed
reasoning smells to participate in selecting a conservator. The court should appoint the
individual nominated by the minor unless there is a compelling reason to the contrary.
In addition, the court should carefully consider the objection of the minor to the
appointment of a particular person as conservator. The court also may recognize a
parent's testamentary appointment of a conservator for a minor.
Standard 3.4.12 Order
~~~ tae ~r~~r:~u~ ~y t~~ ~~b~t,~ ~ou~ ~houid r~~#~a~ ~~ae ~ut~e~ ansd
powers of the conservator, including any limitations on the duties and
powers, and the rights retained by the respondent

"'See, e.g., N.Y. MerrrnL Hvc. L,~,w § 81.17,81.19(b)(Consul. Supp. 1992).
"'See, e.g., N.Y. Mer~rrN, Hvc. Lnw g 81.19(Consol. Supp. 1992); UN[F. PRDB. CODE §:>-4OJ(3)(199I).
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(b) The court should make known to the conservator what the
conservator's responsibilities are, what requirements are to be applied
in
managing the respondent's estate, a.nd that the conservator must file a plan
with the court that addresses how the assets of the respondent will
be
protected and how investments and expenditures made on behalf of
the
respondent will be carried out
(c) Following appointment,a conservator should be ordered to mail a
copy of the order of appointment to the respondent and to others who
received notice of the petition for conservatorship. Proof of service should
be filed with the court..
Commentary
The court should be as specific as possible in actions relating to conservatorships.
Specificity helps prevent any unnecessary intrusions into the life and affairs of the
respondent. Specifically enumerated duties and powers serve as a guide for the court
and other interested parties in evaluating and monitoring the conservator. Because
the preferred practice is to limit the powers and duties of the conservator to those
necessary to meet the needs of the respondent {see Standard 3.4.10, Less Intrusive
Alternatives), the court should specifically enumerate in its order the assigned duties
and powers of the conservator, as well as limitations on them, with all other rights
reserved to the respondent.134 By listing the powers and duties ofthe conservator,the
court's order can serve as an educational roadmap to which the conservator can refer
and use to-help answer questions about what the conservator can or cannot do in
carrying outthe conservator's assigned responsibilities. (See Standard 3.4.1,Reports
by the Conservator; Standard 3.4.16, Monitoring of the Conservator.)
In general, the court's order should only be as intrusive of the respondent's
liberties as necessary. (See Standard 3.4.10, Less Intrusive Alternatives.) The court's
order should also include a statement of the need for the conservator to involve the
respondent to the ma~cimum extent possible in all decisions affecting the respondent.
T`he conservator should consider the preference and values of the respondent in
making decisions and attempt to help the respondent regain legal capacity.
Requiring the conservator to mail a copy of the order of appointment to those
persons who received notice of the petition for conservatorship will promote
their
continued involvement in monitoring the respondent's situation. Mailing a copy ofthe
order ofappointment to the respondent demonstrates respectfor the person,facilita
tes
the respondent's awareness of the implementation of the conservatorship,
and
encourages communication between the respondent and the conservator.
The conservator, when accepting appointment, should ac~owledge that he or
she consents to the court's jurisdiction in any subsequent proceedings concerning
the
respondent.l~

"'See, e.g., N.Y. Merrr~t. Hvc.I.~,w §§ 81.20,8].21,81.29(a)(Consol.
"SSee UN~e. Puoe. Cone §5-412(1991).

Supp.1992).
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Standard 3.4.13 1`raining and Orientation
The probate court should iievelop and implement programs for the
orientation and training of conservators.
Commentary
The 1986 Statement ofRecommended Judicial Practices endorsed by the American Bar Association recommends that courts"encourage orientation, training and ongoing technical assistance for guardians, including an outline of a guardian's duties
and information concerning the availability ofcommunity resources."13s To assist their
orientation and training,the court should develop or make available model handbooks
and videotapes for conservators. A number ofgroups and organizations,including the
National Guardianship Association137 and the Michigan Center for Social Gerontology,'38have developed model standardsfor conservators that can be adopted or adapted
by the court. The office of the state court administrator may assist the court in
developing materials for conservators.13s
The court should make its programs for orientation io conservatorship available
through recognized continuing legal education courses and community adult continuingeducation. In addition,there should beself-study materials available in the court's
library orfrom the clerk. fine materials should be in both print and videotaped formats.
Where appropriate the materials should be in a language other than English to
supplement the English version. The court should distribute informational brochures
describing the responsibilities of conservators to all conservators upon appointment.
The court should require that, at a minimum, the conservator has read any
written materials and viewed any videotape the court has prepared or endorsed. An
ac~rnowledgment that such information has been distributed to or received by the
proposed conservator should be placed in the court's file(e.g., a signed receipt for these
materials). A competent proposed conservator who has previously received and is
familiar with the information may simply sign a statement to that effect. Alternatively, the conservator's"Oath ofAcceptance ofAppointment" maybe modified so that
the conservator in taking that oath thereby certifies that he or she hay reviewed this
information and understands the nature of his or her duties.
Standard 3.4.14 Bond
The requirement of a bond should be discretionary with the probate
~
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1986(endorsed by the American Bar Association, Horse of Relegates, August 1987,recommendation N(b)).
~S~TIATIONAI, GUARDIANSHIP ASSOG7ATTON, ETHICS AND STANDARf)S FORGUARDIANS(ICJ S ).

1dPenelope A.Hommel,& Lauren B. Lisi,Model StandarrisforGr~ardianship:Insuring Quality SurrogaleDecuionmaking
Services, CLEARlNCHOUSE REVIEW 433-43(SpeCIHI Is3IIe,Summer 1989)(The standards are intended to serve as a blueprint
far states, courts, and advocates far the elderly and clisabled who wish to insnre that surrogate decisionmaYang services are
provided in a uniform, high quality manner that ma~dmizes the potential of every individual for self-reliance and
independence.")
1°See, e.g., I Nsrnucn oNS Fos G unsnt~ws,arrn CoNSeRV~~to2s(Video Imagination Television 1990)(training video produced for
the Pima County[Ariwna]Superior CourtkSerrv~c ~s Gu~xnun arm CoNSeRV~~rort(Lang Telecommunications 1989)(trainingvideo produced far the Michigan Judidal Coancil).
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court. Should a bond be required, unless the amount of bond is prescribed
by statute, the court should establish written guidelines for setting the size
of such bonds.
Commentary
The court should take measures to protect the respondent at the onset of a
conservatorship. Among these measures, the court may require the conservator to
furnish a surety bond740 conditioned upon the faithful discharge by the conservator of
all assigned duties.147
In deciding whether to require a bond or to adopt an alternative measure, the
court should consider such factors as the size of the estate, the expected length ofthe
conservatorship, and the experience of the conservator. The court may also consider
that the burden on the estate and its income from a bond may be unnecessary,
particularly since much ofthe expense associated with posting a bond does not accrue
to the benefit ofthe estate. In addition,in deciding whether to require a bond,the court
may also consider the following factors:
(1) the value of the estate and annual gross income and other receipts;
(2) the extent to which the estate has been deposited under an arrangement requiring a court order for its removal;
(3) whether a court order is required for the sale of real estate;
(4) the frequency of the conservator's required reporting,
(5) the extent to which the income or receipts are payable to a facility
responsible for the ward's care and custody;
(6) the extent to which the income and receipts are derived from state or
federal programs that impose their own accounting requirements;
(7) whether the conservator was appointed pursuant to a nomination that
requested that bond be waived; and
(8) the financial responsibility of the proposed conservator.
Standard 3.4.15 Reports by the Conservator
(a) A conservator should be required to ale with the probate court an
inventory of the respondent's assets and a statement setting forth a plan to
meet the respondent's needs and to allocate resources for those needs, with
annual accountings or updates provided by the conservator thereafter.
(b) A conservator should seek initial approval from the court for any
significant distributions for the respondent's maintenance and support,and
obtain the court's permission before making any sign cant deviations from
the initially approved plan. When considering such applications, the court
70As noted in Standard 3.12(fiduciaries), a persona] bond adds little to a personal representative's oath ar acceptance of
appointmeat~ This standar3 addresses surety bonds, that is, bonds with corporate surety or otherwise secured by the
individual assets of the personal representative.
~~~Se e U NIF.PROB.CODE § b-410(1991)(unless othenviye directed,thesize ofthe bond should equal the aggregate capital value
of the estate under the conservator's control, plus one year's estimated income, minus the value of securities and land
re9ui~'►ng $court order for their removal, sale, or conveyance).
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should balance the immediate benefit of permitting the requested disbursement against the prudence of conserving the respondent's assets for future
use.
Commentary
The conservator should provide a report to the court within the first 60 calendar
days ofthe establishment ofthe conservatorship and then file follow-up reports at least
annually.l42 These reporting requirements ensure that the court receives
prompt,
timely, and periodic information io enable it to determine whether the conservator is
appropriately carrying out the conservator's assigned duties and responsibilities.
The court should be explicit in providing a statement ofthe information required
in each report from a conservator. In general, the reports should be simple, yet
comprehensive. Clear, direct reporting guidelines should be provided to the conservator so that the conservator can report to the court with or without the routine
assistance of an attorney. (See Standard 3.1.6, Accountings.)
The report should contain descriptive information on the financial status of the
respondent. In addition, the report should include such items as the services and care
provided to the respondent, significant actions taken by the conservator, and the
expenses incurred by the conservator.
Where there is considerable overlap or interdependency,the court may authorize
the joint preparation and filing of the plans and reports of the guardian and
conservator. (See Standard 3.3.14, Reports by the Guardian.)
The initial report should set forth plans for the management ofthe respondent's
estate. This plan should include a statement of all available assets, the anticipated
financial needs and expenses ofthe respondent,and the investmentstrategy and asset
allocation to be pursued (ifapplicable). A.s part ofthis process,the conservator should
consider the purposes for which these funds are to be managed, prepare it in writing,
and submit it to the court to minimize the risk that at a subsequent time the
conservator might file an accounting that is not responsive to the needs of the
respondent or that fails to comply with the law.
Standards for spending and investing the respondent's assets should be tailored
to the specific situation of the respondent and be clear and understandable to the
average person. For example, maximizing potential income may not be appropriate
if it entails unacceptable risks to the respondent's assets. Similarly, the investment
strategy and management objectives may be different for a relatively young respondent than for one who is older, may vary depending on the source or purpose of the
assets,"~ or may be different where there is a greater need to replenish the funds for
long-term support.'' In some states, statutory provisions will dictate which invest"Each state's respective statutory provisions may establish somewhatdifferent time flames. See, e.g., OR.REV.STAT. ANN.
§§ 126.277,.283(1990)(inventory oftheestatemust be filed within 90 days of conservatrn's appointment); S.C. CODE ANN.
~~ 625-18,-"~1°(I.aw. Ca-.z~. 1~?)(~ave„`~.~-i-y ~Pti~e es~.a~ iiust be bleu wit~i~~i 30 ~ay~ ofcviuec=va`~i's ap}xinimer~i}; W.
V~. ConE ¢44-42(Supp. 1992)(inventory of the estate must be Sled within 1 year of conservatac's appaintment~
"'For example, the management objectives maybe different where funds come from a wrongful death settlement designed
to replace the support capacity of a deceased parent as opposed to funds that come from a personal injury settlement
designed to provide medical support fa the respondent
'*'See gerzerally Edward C. Halbach Jr.,7yust InvestmentLaw in the Third Restatement,27 Rtr.~t. PROP., PFtos.&`I`~tusr J.407
(1992)(~scussing the background and applications of principles of fiduciary prudence as farmtilated in the Third
Restatetneat of the Law of ~nsts).
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ments can be made. However, where not addressed by statute or where a given
investment represents a sizable expenditure or entails substantial risk, the court
should require the conservator to obtain prior court approval ofthe investment. Ifthe
court is concerned that it lacks sufficient expertise to evaluate the wisdom of a given
investment, it may require the conservator to obtain professional assistance or
bonding to protect the respondent's assets. Subsequent reports should detail any
deviations from the plans given in the initial report.

The required degree offinancial planning associated with a conservatorship will
vary with the individual needs of the respondent. The court should ensure that the
conservator will work to balance the autonomy and independence of the respondent
with the obligation to help and protect the respondent.
Requiring an initial plan for administration will help the conservator perform
more effectively. It will emphasize the conservator's responsibility to guard and
protect the respondent's assets and income and handle them in a prudent and fiscally
responsible manner. The court should inform the conservator that its approval of a
plan does not relieve the conservator of the duty to monitor the situation and make
adjustments when necessary. Although not every change in the conservatorship's
investments will require court approval,the court should inform the conservator that
there should be no significant deviation from the plan without approval.
By requiring court approval ofsignificant changes in the plan, the court ensures
that the respondent's funds are used in the most efficient manner possible and
minimizes the possibility that the conservator may inadvertently make a decision that
is not in the respondent's best long-term interests. It also avoids the difficulty
associated with attempts to reverse or recoup expenditures that have already been
made. By initially establishing a comprehensive and :vorkable plan (see Standard
3.4.12, Order) and requiring the conservator to report any significant changes, the
court can minimize the necessity of engaging in detailed scrutiny of each individual
report or accounting that is provided by the conservator (e.g., by reviewing each
itemized expenditure)andyetbe made aware ofimportant deviationsfrom the original
plan. Furthermore, by encouraging advance planning by the conservator, the court
can minimize the likelihood that the conservator will need to approach the court
seeking adjustments. Where a significant adjustment is needed to the initial plan,the
conservator should file a petition with the court to adjust the plan. In general, any
significantfunds emended beyond the approved plan or deviationsfrom the approved
plan that require significant additional expenditures must receive the prior approval
of the court. The court should have in place procedures to respond expeditiously to
such requests with a full hearing required only under exceptional circumstances.
A conservator should make timely and complete annual reports to the court about
the respondent's funds and property. The conservator must report any plans to move
the respondent's assets outside the jurisdiction of the court.'as The report should also
inrlirat~ any rhangP

ire t~P res~cr~c~ent's condition; thereby allowing the court to

determine whether any modification in the original or subsequent orders establishing
the conservatorship is warranted. (See Standard 3.1.8, Interstate Compacts and
Cooperation; Standard 3.4.17, Reevaluation of the Necessity for Conservatorships;
Standard 3.4.18, Enforcement.)
"SIt should be noted that where an account is established with a local financial institution, virtually al] banks and bmkeis
use a depository mist company in New York to actually hold the paper stock ar bond certificates, and this is an acceptable
practice.

~.onservatorst~tp •

Standard 3.4.16 Monitoring of the Conservator
T`he probate court should have written policies and procedures to
ensure the prompt review of reports and requests filed by conservators.
Commentary
Respondents should be provided with the maximum protection of the court. The
primary method of monitoring should be the review and evaluation of the initial and
annual reports filed by a conservator. The court should be prepared to investigate
those situations where a conservator fails to submit any report required by the original
order. The court should also be especially attentive to complaints of abuse and be
prepared to investigate their validity immediately. A principal component of the
review is to ensure that the conservator included alI of the information required by the
court in these reports. Prompt review of the conservator's reports enables the court
to take early action to correct abuses made apparent by the reports. The court also will
be in a position to take early action in issuing a show cause order ifthe conservator has
violated a provision of the original order.
The court should have a system that permits it to mow when reports are due.
When a conservator fails to meet a deadline, the court should promptly provide notice
to the conservator of the delinquency. If the conservator does not respond, the court
should immediately investigate the situation to determine the appropriate course of
action.
The court should examine all reports that it requires the conservator to file. The
examination should include a determination of compliance with court orders. Relevantreports maybe distributed to interested persons. The conservator is responsible
for distributing these reports and must file proof of service with the court. Giving
family members and other interested persons the opportunity to review and respond
to the conservator's reports may aid the court in evaluating and monitoring the
conservator's actions.
The accountings ofa conservator ofa minor may be different in content butshould
be treated with the same care and diligence afforded to all accountings and reports.
Standard 3.4.17 Reevaluation of Necessity for Conservafiorship
The probate court should adopt procedures for the periodic review of
the necessity for continuing a conservatorship. A request by the respondent
for a review of the necessity for continuing a conservatorship should be
addressed promptly.
Commentary
A periodic review should be conducted of the circumstances that required the
court to order a conservatorship for a respondent. Further; the c~u~~-t ~~niilr3 have
procedures in place to protect the respondent's right to petition for a termination of
conservatorship. Where a respondentrequests termination or a change in status ofthe
conservatorship, the court should respond promptly.
There is a divergence of views as to whether, in connection with a petition or
request for reevaluation, the burden of proof should be on the respondent to reverse
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or modify the court's prior order or on the conservator to reestablish the basic ground
s
for the conservatorship. There are also different opinions as to whether a trial de
novo
is required or whether the court may consider evidence received in prior hearin
gs.
Local case law or statute should be consulted with regard to such issues.
The court should consider placing a limitation on the frequency with which the
need for a conservatorship can be readjudicated without special leave ofthe court(e.g.,
not more than every six months).746 Active monitoring of the conservatorships in the
court caseload, including the filing of periodic reports and accountings(see Standa
rd
3.4.16, Monitoring of the Conservator), will assist in determining the continuing
necessity for conservatorships.
In any hearing reevaluating the necessity for a conservatorship, the court may
consider all previously submitted reports from the conservator and make them a part
ofthe record. The court should establish flexible written guidelines for the submission
ofa pro se petition or other requestfor review ofthe continuingneedfora conservatorship.
The court visitor should personally visit the respondent and check on the need to
continue the conservatorship after the first year of the conservatorship, and periodically thereafter."~ The court visitor should also consider whether a less intrusi
ve
alternative might be more appropriate. However,the court's review ofthe continuing
need for a conservatorship should not be limited by its established review date. The
court may review the necessity for continuing a conservatorship upon review of any
accounting or report submitted by the conservator or at any other time at its own

discretion. (See Standard 3.4.16, Monitoring of the Conservator.)
Standard 3.4.18 Enforcement

(a) The probate court should enforce its orders by appropriate means,
including the imposition of sanctions. These may include suspension,
contempt, surcharge, removal, and appointment of a successor.
(b) Where the respondent's assets are endangered., the court should
consider suspending the conservator and appointing a special ~duciary to
immediately take control over the respondent's assets.
Commentary
The court should monitor the actions of those whom it appoints as conservators
(e.g.,by reviewing the accountings or reportsfiled by the conservator on a regular basis
and following up on any deficiencies that may be noted). Although it cannot be
expected to provide detailed or daily supervision ofthe conservator's actions,the court
should not assume a passive role, responding only upon the filing of a complaint.
The
court should actively monitor the conservator and any failures by the conservator to
meet his or her duties. (See Standard 3.4.16, Monitoring of the Conservator.)

16See UNIF. PRDB. CODE § 5-311~b)(1991)(`An order
adjudicatingincapacity may specify a minimum period, not excee~ng
six months, during which a petition for an adjudication that the ~+ard is no longer incapacita
ted may not be 51ed without
specia] leave.")(no egtrivalent prevision far conservatarships).

"'In Michigan, for example, the comet may send a visitor to observe conditions and nepcnt
in writing to the court before
removing a guardian, appointing a successor guardian, mocfitying the terms
of the gaardiaaghip, or terminating a
guardianship. See M~ctt. CoMr. Laws Arm.§ 700.447(3)(West Supp. 1993).
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While most conservators will act appropriately, the court should take actions at
the earliest time possible against those who are or who maybe acting inappropriately.
As soon as there is an actual or perceived violation ofthe court's order,the court should
take appropriate action. For example,ifthere is a question oftheft or mismanagement
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ofassets, the court may enter an order freezing the assets and suspending the powers
ofthe conservator. If the conservator has left the court's jurisdiction, notice of a show
cause order should be sent to the court in the new jurisdiction pursuant to the
appropriate interstate compact or agreement. (See Standard 3.1.8, Interstate Compacts and Cooperation.) If the conservator is an attorney, the court should advise the
appropriate disciplinary authority that he or she may have violated his or her fiduciary
duties to the respondent. The court may consider suspending the conservator and
appointing a temporary conservator to immediately take responsibility for the welfare
and care of the respondent. (See Standard 3.4.6, Emergency Appointment of Temporacy Conservator.)
The court should consider imposing sanctions on the conservator where it learns
that the conservator has abused the conservator's powers or otherwise failed to adhere
to the order establishing the conservatorship. This may include, for example,
mismanagement of the respondent's assets, failure to account for missing assets,
nonpayment of respondent's expenses, failure to file required accountings or reports,
and any other breach of the conservator's duty that can be identified.
When a conservator abandons a respondent, the court should make an emergency appointment of a temporary conservator and remove the original conservator.
The court's emphasis should be on protecting the respondent's assets. After assigning
a temporary conservator, the court should order an investigation to locate the
conservator and to examine the conduct of the conservator. The court should impose
appropriate sanctions against a conservator who failed to fulfill his or her duties as a
conservator.
When a respondent cannot be located, the court should order an immediate
investigation to locate the respondent. If the conservator has been diligent in his or
her duties, and the absence of the respondent is not the fault of the conservator, the
conservator should retain the appointment. If the conservator has not been diligent
in his or her duties, the court may remove the conservator and make an emergency
appointment of a temporary conservator.
In imposing sanctions such as contempt and surcharge upon a conservator, the
due process rights of the conservator should be protected. At a minimum, the
conservator should be entitled to notice and a hearing prior to the imposition of
sanctions. However, these proceedings should not preclude the court from taking
interim steps to protect the interests ofthe respondent. In addition, the court should
~be able unilaterally to suspend or remove the conservator and appoint a temporary
successor to provide for the financial well-being ofthe respondent with the conservator
entitled to object to the action at a later date. (See Standard 3.4.6, Emergency
Appointment of a Temporary Conservator.)
Standard 3.4.19 Final Accounting and Discharge
Unless waived, a final accounting of the respondent's assets should be
promptly submitted to the probate court by the conservator. This accounting should be approved before the conservator is discharged. In lieu of a
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final accounting, a conservator may close the conservatorship and be
discharged upon filing a receipt for unexpended funds and a waiver and
consent of interested persons.
Commentary
The authority and responsibility of a conservator terminates upon the death,
resignation, or removal ofthe conservator, or upon the respondent's death,restoration
ofcompetency,return, reaching the age of majority, or becoming legally emancipated.
The respondent, conservator, or any interested person may petition the court for a
termination of the conservatorship. A respondent seeking termination should be
afforded the same rights and procedures as in the original proceeding establishing the
conservatorship. (See Standard 3.4.8, Hearing; Standard 3.4.17, Reevaluation of
Necessity for Conservatorship.) Where the conservator stands to benefit financially
from the termination ofthe conservatorship, the court should carefully scrutinize this
proposal.
Where the request for termination of the conservatorship is contested, the court
should direct that notice be provided to interested persons(see Standard 3.1.1, Notice),
conduct a hearing(see Standard 3.4.8, Hearing), and issue a determination regarding
the need for continuation ofthe conservatorship. Iftermination is ordered, title to the
assets of the estate will pass to the respondent or the respondent's successors. The
court order should require the conservator to provide a final accounting and execute
appropriate instruments to evidence the transfer ofthe assets ofthe estate. The court
generally should not terminate the conservatorship, discharge the conservator, and
cancel any applicable bond until it accepts this final accounting. The court order
should also provide for the conservator's reasonable expenses associated with this
termination.
Circumstances may east,however, where aformal closing ofthe conservatorship,
including notice, hearing, and final accounting, may be waived. For example, where
a relatively small amount offunds remains in the respondent's account at the time of

the respondent's death, the conservator may be directed to apply those funds to the
respondent's funeral and burial expenses. If the conservator shows a waiver and
consent by the respondent's successors, as well as a receipt from the funeral home for
expenses depleting the balance ofthe respondent's assets, the conservatorship should
be closed without a final accounting and full hearing.~48 Alternatively,if a respondent
regains competency, returns, reaches the age of majority, or becomes legally emancipated,the need for a continuation ofthe conservatorship isnegated. Ifthe respondent
approves of the actions taken previously on his or her behalf by the conservator, the
balance offiuids on hand may be restored or delivered to the respondent without a final
accounting and discharge.
In general, where the matter is uncontested, in lieu of a final accounting, the
conservator may close the conservatorship and be discharged without a formal hearing
upon filing with the court a receipt for unexpended funds and expenses incurred since
the last accounting, a waiver of the interested persons regarding a final accounting,
and the consent of the interested persons regarding this discharge. The court should

1°The procedure of waiver and consent is alternatively known as release and discharge or release and approval in various
other jurisdictions.
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carefully scrutinize such waivers and consents where the ithterested persons stand to
financially benefit from the terminatidn of the conservatorship.
the court should ensure that the respondent promptly receives a complete status
report of all of his or her assets upon reaching the age of majority or any other
appropriate termination of a conservatorship. Where the respondent is a minor, that
respondent is entitled to complete information regarding his or her assets upon

attaining the age of majority or becoming legally emancipated. The court should
enforce that right as appropriate.
~pically, a conservatorship for a minor termin2~tes automatically when the
respondent attains the age of majority or is legally emancipated. The court should
consider installing a procedure to monitor the events that will result in this termination.
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