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THE EFFECT OF GUARDIANSHIP
Guardianship is a proceeding in which the petitioner asks the court to find that a person is
unable to manage his or her own affair's effectively because of a disability. The petitioner seeks
the appointment of a person to control the personal or financial affairs of the person with a
disability.
The ability of the court to remove decision-making authority from an adult stems fi-om
the state's parens patriae power' first seen in 14th century English common law and a statute, De
Pr•aer•ogativa Regis. This statute established the parens patriae doctrine, providing that the king
was the "parent of the country" who had a fiduciary duty to protect the property of his (usually
male) subjects ~~~ho were non compos rnentis.' The king was to protect the lands and income of
such a person until he recovered his faculties, or if he did not, was to turn over the lands at the
person's death to his heirs. The king had to account t~o the person or 11is heirs for his stewardship
during the period of incapacity. The king's authority only became effective after a the person was
found to be non compos mends by the lord chancellor, after a jury of twelve men had inquired
into the inatter.~
State legislators adopted parens patriae authority after- the American Revolution as a way
for the state to protect those who could not protect themselves. Maryland law still requires a jury
trial in guardianship of the person cases3, and a guardian must account to the court for his or her
actions on behalf of the ward4.
The effect of a judicial appointment of a guardian on a person's individual rights is
substantial The adult inay no longer have any authority to make decisions about his or her
personal life or- property, that authority having been delegated to the guardian. The Maryland
statute allows the court to grant the guardian ofthe person the same rights that a parent has with
respect to an unemancipated minor, Md. Code Ann. Estates and Trusts Article (hereinafter, ET)
13-708 (b)(1). For' many subjects of guardianship proceedings, this deprivation lnay have no
significance, for they are too incapacitated to recognize the change. F'o1- others, however, this loss
of personal freedom may have great significance, especially when the person retains so1~1e
decision-making ability, as with a person with mental retardation or mental illness. A
Congressional report on guardianship abuses stated:
"The typical ward has fewer rights than the typical convicted felon—they can no longer
receive money or pay their bills.... By appointing a guardian, the court entrusts to
someone else the power to choose where they will live, what medical treatment they will

' Sallyaimc Payton, The Concept of the Person in the Parens Patriae Jr~rrsdictiort over Previously Co~rtpete~tt
Perso~zs, 17 J. Med. &Phil. 605, 625-26 (1992).
1 William Blackstone, Commentaries, 304-305.
'
See, Md. Code Ann. Estates and Trusts Article (hereinafter, ET)§ti 13-21 1(a) and ]3-705 (e) and Md. Rules
of Procedure (hereinafter, Rule), Rule 10-205(b).
`~ ET § l 3-209 and Rule ]0-706(a) and (b).
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get and, in rare cases, when they will die. It is, in one short sentence, the most punitive
civil penalty that can be levied against an American citizen ... "Abuses in Guardianship
ofthe Elderly and Infirm: A National Disgrace, H.R. 6~1, Subcornrn. on Health and
Long-Term Care, House Special Comm. on Aging, 100th Cong., lst. Sess. 4(1987).
ET §13-706(b) states that appointment of a guardian is not evidence of incompetency and
that, unless a court so orders, a person's civil rights at•e not modified by appointment of a
guardian. But often a person placed under guardianship no longer has control of her or his life or
p1•operty. S/he has lost the basic decision-making power• that all adults enjoy upon reaching
majority. In many cases, guardianship is absolutely necessary to protect the person from harni
and to administer property that is in the person's name. Guardianship is a significant event in a
person's life, and those filing for guardianship and the court must pay careful consideration to the
allegations of disability and requests for authority to act. A court which gives a guardianship
petition due consideration will reach the correct balance of protection and autonomy.
ADVERSARIAL PROCEEDINGS
Because guardianship is a significant incursion on personal autonomy, the Maryland
statutes, ET §~ 13-101 ff., and the Maryland Rules, Title 10, provide that guardianship cases
shall be conducted as adversarial proceedings. Often, however, the parties involved handle the
proceedings in neutral way, sharing information in order to reach the best solution for the person
in need of protection. The court may encourage co-operation of the parties and full participation
of all involved in order to reach a workable result with the least amount of intrusion in the life of
the person.
Because of the significance of a guardianship case, the statute gives the alleged disabled
person basic due process rights, such as the right to counsel. If the alleged disabled person does
not already have an attorney, the court must appoint one. The State must pay for counsel if the
person is indigent. ET §§ 13-211(b), 13-705(d), Rule 10-106. The person is afforded the right to
notice, Rules 10-203 and 10-302; and, if the petitioner seeks guardianship of the person, the
alleged disable person has the right to be present at the hearing, the right to ask for a closed
hearing, the right to present evidence and to cross examine witnesses, ET ~ 13-705 (e) and the
right to trial by jury. Rule 10-205(b). The Maryland Rules also provide that if the person is
unable to attend a trial at the courthouse because of a disability, the court may hold the trial at a
place to which the person has reasonable access. Rules l 0-205(b)s, 10-212(b) and 10-304(b).
Some argue that guardianship cases should not be adversarial proceedings because they
are protective proceedings designed to assist one who cannot act for hini or herself. In fact,
guardianship cases often are brought by caring relatives who have no other motivation than to
alleviate a difficult situation for• their loved one. They are acting in the best interest of the alleged
disabled person. They are already distressed by the necessity of going to court in order to gain
access to a bank account or to move their relative to a safes• place, and they are further upset by
the adversary nature ofthe proceedings.

s On January 20, 1999 Rule 205(b) was amended to provide for a change in the hearing location; the amendment
becomes effective July 1, 1999.
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However, abuses of the power by a guardian are not uncommon, and what is "best" is not
always clear. Relatives and friends may petition for less than purely altruistic reasons, and due
process protections assure that the court carefully scrutinizes each guardianship case before the
court delegates the personal rights of one person to another. Even in cases where incapacity is
clear, the court can verify that the guardian is trustworthy and capable of handling the duties of a
guardian, and that the relief requested is the least restrictive alternative, the least infringement on
the autonomy of the alleged disabled person.
The need to protect the interests of the alleged disabled person has received more support
in recent years as the population ages and guardianship suits become more and more common.
See, Regan,Protective Servicesfor the Elderly: Comniitrnent, Guardianship and Alternatives, 13
William and Mary L. Rev. 569(1972); Note, Guardianshipfor the Adult: A Needfor Due
Process Protections in Tlermont, 4 Vt. L. Rev. 95 (1979); National Conference of the Judiciary
on Uuardianship Proceedings for the Elderly, Statement ofRecommended Judicial Practices
(1986); Abuses in Guardianship ofthe Elderly and Inform: A National Disgrace, Comm. Pub.

No. 100-639, 100th Cong., 1st Sess. 36(1987); Guardians ofthe Elderly: An Ailing System
("AP, Special Report 1987"); American Bar Association Commission on the Mentally Disabled
& Commission on Legal Problems of the Elderly, Guardianship: An Agendafor Reform,
Recommendations ofthe National Guardianship Symposium and Policy ofthe American Bar
Association (1989); American Association of Retired Persons, Toward a Just and Caring
Society: The AARP Public Policy Agenda 1993 360 (1993); National Probate Court Standaf•ds,
Comm. on National Probate Court Standards (1993); Natior~zal Study ofGuardianship Systems:
Findings and Recommendations, The Center for Social Gerontology (1994).
The considerable power of the state is present in every guardianship case; in some cases
that power is used benevolently; in others, from the perspective of the subject of the proceedings,
that power is used to their great detriment. Because individual rights are so much at stake in
guardianship proceedings, the legislature has accorded the alleged disabled person due process
rights and an adversarial proceeding. It is in the best interest of all involved that the courts take
these cases seriously and with all due consideration so that justice may be done.

CHAPTER II

ASSESSING CAPACITY AND INCAPACITY
IN
PERSONS WITH DISABILITIES
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The central question in a guardianship case is whether the subject of the proceedings
meets the legal definition of incompetency in the jurisdiction. Definitions of incompetency or
incapacity differ from state to state, wiih a recent trend away from defining incapacity based on a
particular diagnosis or label. States have been moving toward a standard which examines
whether a person's condition impairs her ability to snake a specific decision confronting her.
Statutory definitions, many revised in the last fifteen years, now consider explicit, functionoriented, substantive standards,' such as the 1995 California Due Process in Competence
Determinations Act.'
INCAPACITY DEFINED
Mental capacity is a fluid concept which changes accol-ding to the circumstances of the
individual and the decision to be made. Capacity may depend on the complexity of the decision;
the decision making strengths ofthe person, which may fluctuate during a day; the amount of
support or opposition to the person's decision; surrounding events; and the person's ability to
communicate with those determining capacity.
There is no bright line dividing those who have capacify from those who do not. A
person can be competent to make some decisions but not others. Two noted authors describe
capacity this way:
Capacity is slot an all-or-nothing property of persons, even though courts often must
make yes-no judgements about whether cognitively impaired individuals shall be allowed
to exercise decisional capacity. The word capacity captures---in the way that competence
does not---the notion that individuals display levels of decision-making ability... [M]any
individuals with Alzheimer's dementia retain decisional capacity at the onset of their
illness; after many years, they may lose it In between, it might be most accurate to
describe them as having decisional capacity in some respects and lacking capacity in
others. Their functional abilities are not characterized appropriately by unambiguous,
discrete, either-or categories. Assuming that cognitively impaired persons must fall into
this or that bin may be the wrong way to conceptualize their limitations.4
A diagnosis of mental illness or mental disorder does not automatically mean that the
person is mentally incapacitated. A New Jersey court in the case In the Mutter' ofM. R. stated the
principle as follows:
[D]evelopmentally-disabled people, like other people, can differ widely in their ability to
make decisions [citations omitted.]... We are reminded also that the mere fact that a

' Marshall B. Kapp &Douglas Mossirlan, Measiu•rng Decisional Capacit}~• Car~tior~s on the Constriction ofa
"Capacimeter,"2 Psychology, Public Policy and Law 73, 77 {1996).
~ Cal. Prob. Code X810(Deering 1997).
Kapp and Mossrnan, supra note 1, p. 87-88.
4 /~
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person is generally incompetent does not mean that person is incompetent for all
purposes. A person who is generally incompetent can still make choices about specific
matters. Depending on the facts ofthe case, someone who is unable to rnanage his or her'
own affairs may still be capable of deciding where and with whom to lives
Because capacity will differ in each case, according ro the strengths and weaknesses of
each alleged disabled person, the court must pay particular attention to evidence not only of the
person's disabilities, but also to evidence ofthe person's abilities.
MARYLAND DEFINITION
Incompetency is defined differently for each type of guardianship in Maryland:
Regarding appointment of a guardian of the ep rson, the statute provides:
"A guardian of the person shall be appointed if the court determines from clear and
convincing evidence that a person lacks sufficient understanding or capacity to make or
communicate responsible decisions concerning his person, including provisions for health
care, food, clothing, or shelter, because of any T~lental disability, disease, habitual
drunkenness, or addiction to drugs, and that no less restrictive form of intervention is
available which is consistent with the person's welfare and safety."
ET ~ 13-705(b)
Regarding appointment of a guardian of the property, the statute provides:
"A guardian shall be appointed if the court determines that(1) The person is unable to
manage his property and affairs effectively because of physical or mental disability,
disease, habitual drunkenness, addiction to drugs, iinprisoiunent, compulsory
hospitalization, confinement, detention by a foreign power, or disappearance, and (2) The
person has or may be entitled to property or benefits which require proper management."
ET ~ 13-201 (c)
A brief description of conditions which contribute to meeting these definitions follows.
MENTAL DISABILITIES
A helpful way to conceptualize mental disability is to divide it into four main categories:
mental illness (emotional disorders and organic brain disorders), developmental disabilities,
cognitive communication disorders, and substance abuse.b These categories overlap somewhat,

5 638 A. 2d 1275, 1281 (N.J. 1994).
° American Bar Association (John Pat-ry, ed.), Mental Disability Law: A Primer, S"' Ed.(Washington, D.C.:
ABA, 1995), p.2.
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and some mental disabilities fit into more than one category.

Mental Illnesses
Mental illness includes both affective and cognitive disorders that affect mental
processes. Alzheimer's disease and other demential comprise a specific category of mental
illness. About nine percent of adults in the U.S. are affected by significant disorders of mental
processes every year.' Many of these disorders, which appear as confiised thinking, perceptual
difficulties, delusions, hallucinations, mood disturbances, difficulty with social interactions and
employment, and problems with self-care, last only a relatively short period.
Me~ital Illness/Affective Disorders
Severe mental illnesses, such as schizophrenia, bipolar disorder, and severe depression,
affect about three percent of adults in the U.S. every year.$ These conditions are thought to be
caused primarily by genetic predisposition and disturbances in brain chemistry, although viral
infections, brain injuries, responses to traumatic events, and social and environmental factors
may also play a role.
Symptoms of schizophrenia include disordered thinking, delusions, perceptual
difficulties, Hallucinations (false sensory experiences), disorganized speech, and loss of will,
pleasure, and emotional range. Bipolar disorder presents itself as periods of depression
alternating with manic episodes, which inay consist of elevated mood, hyperactivity, rapid
speech, inflated self-esteem, decreased need for sleep, distractibility, and risk-taking behavior.
Symptoms of severe depression include changes that go beyond effects on snood, such as body
weight changes, sleep disturbance, restlessness or slowed movement, decreased energy, feelings
of worthlessness and guilt, difficulty concentrating or thinking, loss of interest and pleasure in
almost all activities, and thoughts of death or suicide. Whereas schizophrenia and bipolar
disorder usually frst appear in early adulthood, severe depression Inay occur at any age.
A person with an affective disorder may have difficulties in one or more of the following
areas:
•
•
•
•
•
•
•
•
•

maintaining concentration, particularly for long periods of time;
maintaining stamina during long waiting periods;
screening out external stimuli, particularly in crowded or noisy public areas;
managing time pressure and deadlines;
initiating contact with other people;
focusing on multiple tasks or subjects simultaneously;
dealing with spontaneous situations and unexpected obstacles;
maintaining orientation in unfamiliar sun~ouudings;
1•eading, especially under time pressure;

Id. p.3.
8 Id.
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• making decisions under time pressure or stress.
Psychiatric medications used to treat these disorders can also cause difficulties, including
muscular tremors, an inability to sit still for long periods, excessive thirst and fluid consumption,
and a frequent need to urinate.9
Mental Illness/Orga~zic Brai~r Disorders
Dementia is an organic brain disorder that manifests itself as an inability to understand
events and people, make plans, and take care of oneself. It can be caused by a variety of
degenerative diseases (Alzheimer's, Huntington's, Parkinson's, Pick's), cardiovascular diseases,
brain infections (including those caused by AIDS), metabolic disorders, and brain tumors. Many
of these conditions are progressive, which means that the ability ofthe individual to function
independently deteriorates over time. Some demential, however, can be reversed tlu-ough
treatment; these include demential caused by depression, reactions to drugs or drug crossreaciions, substance abuse, and nutritional deficiencies.
The most common cause of dementia is Alzheimer's disease, which is believed to affect
four' out of every 100 persons between the ages of 65 to 74 and nearly half ofthe population age
85 years or over.10 A progressive, degenerative disease that attacks the brain and impairs
rnemory, thinking and behavior, it begins with mild forgetfulness and causes the eventual
deterioration of all cognitive and functional abilities, to the point of death.

•
•
•
•
•
•
•

People with organic brain disorders may have the following difficulties:"
cognitive losses involving memory,intelligence, learning ability, problem-solving ability,
judgment, comprehension, attention, and orientation to time, place, and oneself;
decreased language abilities, including those related to expressing oneself meaningfully
and comprehending others;
problems with self-care, including use of a telephone, handling money, and maintaining
personal hygiene;
difficulty perfornling activities in unfamiliar environments;
psychiatric disorders, including suspiciousness and paranoia, visual and auditory
hallucinations, withdrawal, reduced emotional responsiveness, agitation, and restlessness;
behavioral problems, including wandering and pacing, emotional outbursts,
disruptiveness, and aggression;
neurological changes affecting movement, swallowing, and speech.

Developmental Disabilities
Developmental disabilities include various conditions, grouped by degree of severity and
age of onset (e.g., mental retardation, epilepsy, and autism), that can involve physical as well as

`' Id. p.4.
10 /d. In 1994, the total number of affected individuals in the U.S. was estiil~ated at about 4 million.
" Id. p.5.
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mental and/or cognitive impairments. These impairments begin by early adulthood, usually
continue indefinitely, and produce mild to severe functional incapacities that adversely affect one
or more of an individual's major life activities.
Mental Retardatio~i
Mental retardation is characterized by signifcandy lower than average intellectual ability
that co-exists with related limitations in two or more of the following adaptive skill categories:
communication, self-care, independent living, social skills, use of the community, self-direction,
health and safety, functional academics, leisure, and work.''- It appears before the age of 18 and
affects one to three percent of the U.S. population; 85 percent of persons diagnosed with mental
retardation have a mild fornl thereof.''
The causes of mental retardation are thought to include biological factors, injuries,
infections, toxins, and socioeconomic and environmental factors. Some ofthe better known
causes14 are Down syndrome, phenylketonuria(PKU), Tay-Sachs, tuberous sclerosis, brain and
head injuries from accidents and physical abuse, physical injuries occurring before or during
birth, viral infections contracted by the another during pregnancy or by the individual after• birth,
the mother's use of alcohol, cigarettes, or other drugs during pregnancy, sexually transmitted
diseases, lead poisoning, poverty, poor nutrition, inadequate sanitation and health care, poor
water quality, and substandard housing conditions (such as lead-based paint).

•
•
•
•
•
•
•
•

Persons with mental retardation may have problems with the following capacities:'s
understanding directions, procedures or forms;
expressing their needs to other persons;
understanding the implications of making an agreement or giving consent;
memory and judgment;
making decisions;
understanding rapid speech and complex sentences;
reading and writing;
dealing with authority figures whom they wish to please.

It is important to note ghat those with mild to moderate mental retardation often retain the
ability to control their lives and make their own decisions.
Epilepsy and Autism
Epilepsy is a chronic brain disorder characterized by recurrent seizures that may be

z ld. p.6.
''' Id.
14 Id. pJ.
~` Id.
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generalized or partial.16 Generalized seizures that affect the entire brain can interrupt
consciousness momentarily or cause convulsions, sudden falls, or massive muscle movements.
Partial seizures affect a smaller area of the brain and can produce uncontrolled shaking, altered
sensations, speech arrest, or an inability to interact with the environment. Not all seizures are
attributable to epilepsy. Although most persons with epilepsy function nornially most of the
time, they have little or no control over their movements, cognitive processes or environment
during a seizure. Just after a seizure, they may appear dazed and unable to function fully.
Autism is a lifelong developmental disability that usually appears during the first three
years of life. Generally severely incapacitating, it can cause difficulties in the development of
physical, social and language skills, abnormal reactions to sensations, and unusual ways of
relating to people, objects and events. Severe autism may also include extremely self-injurious,
repetitive, highly unusual and aggressive behaviors.

Cognitive Communication Disorders
Cognitive communication disorders are disorders that affect a person's ability to receive
or convey information. The most common communication disorders are learning disabilities,
which involve problems in the acquisition and use of listening, speaking, reading, writing,
reasoning or mathematical abilities and are thought to be caused by organic brain dysfunctions."
Other cognitive communication disorders that can affect speech, hearing and language may arise
from a birth defect, brain dysfunction, illness, a stroke, trauma, a disease affecting the central
nervous system, or a head injury.
Nearly two million children in U.S. schools have been identified as having a learning
disability,'$ and the number of adults with such disorders is thought to far exceed this number.
Leaniing disabilities includes such conditions as dyslexia, hyperactivity, hypoactivity, and
developmental aphasia (impaired speech). They do not include learning problems attributable to
visual, hearing or motor impairments, mental retardation, emotional disturbance, or
envirorunental, cultural or economic disadvantages.
Persons with cognitive communication disorders may experience difficulties in these
areas:~y
• asking for and understanding directions, instructions, forms, signs, and other information;
• communicating with other persons;
• reading and comprehending written instructions or materials;
• participating in telephone conversations.

'~ Id. A seizure is an abnormal electrical discharge by nerve cells in the brain.
" /d. p.8.
i s /d.
,~ Id. p.9.
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Drug Dependency
Drug dependency includes both substance abuse and addiction. The drug may be alcohol,
an over-the-counter medication or a controlled substance. Substance abuse is defined by the
American Psychiatric Association as the illegal, non-medical use of substances that may alter a
person's mental state in ways that social and/or legal norms define as inappropriate, undesirable,
harmful, ar threatening.20 Addiction is a psychological and behavioral syndrome that presents
itself as a craving for the drug, compulsive use ofthe drug and other aben~ant drug-related
behaviors, and relapse after withdrawal. The psychological aspect of addiction includes constant
preoccupation with the drug and how to secure its supply. Compulsive use means persistent or
increasing consumption of the drug despite the resulting physical, psychological and social
consequences to the user. The cause of drug dependency is believed to be a combination of
psychological, physical and social factors.
Alcohol dependency, or alcoholism, produces progressive physical, emotional and social
changes that may become permanent impairments and eventually result in death. The symptoms
of alcoholism are the following:'
• physical dependency characterized by withdrawal symptoms, such as night sweats, body
tremors, sleep disturbance, irritability, and seizures that occur after decreasing or ceasing
alcohol consumption abruptly;
• an inability to predict consistently for any drinking episode the duration ofthe episode or
the quantity one will consume;
• a drinking pattenl that generally is continuous but inay be intermittent with periods of
abstinence.
Because the cognitive and behavioral effects of alcoholism or other drug dependencies
are highly variable, they are not further described here. Many of the difficulties persons with
such dependencies experience are congruent with those described in the sections addressing
affective disorders, organic brain disorders, and cognitive communication disorder's.

PHYSICAL DISABILITIES
Over 20 percent of noninstitutionalized U.S. residents over the age of 15 have a physical
functional limitation, and a third of theili are severely limited in the functions of seeing, hearing,
speaking, lifting or carrying, walking, using stairs, getting around, oi- getting in and out of bed. -'
The distribution of physical disability is much higher in tl~e population over 65: close to half of
individuals over 65 have functional limitations in physical activities. That percentage rises to

20 Id. p.9. ;see also Md. Code Ann. Health-General Art. (hereinafter, HG)§8-101 er seq. for statutory definitions
of substance abuse terms.
'-' Id.
~'- American Bar Association, Court-Related Needs ofthe Elderly and Persons with Disabilities A Blueprint for
the Future (hereinafter Court-Related Needs)(Washington, D.C.: American Bar Association, 199]), p.70.
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nearly 75 percent for those age 75 and over.' The most common physical lirnitations are hearing
loss, vision loss, loss of speech capability, and manipulatory and locomotor disabilities.

Hearing Loss
Hearing loss is a major, chronic disability that affects one out of every 16 Americans.
One in every 100 Americans is profoundly deaf, that is, unable to hear- speech well enough to
understand it.24 And a loss of hearing in one or both ears significantly affects about one in four
persons over the age of 60.25
There are generally three major types of hearing loss:(1) a loss of hearing tones of higher
frequency;(2) a conductive loss restilting in muffled sound; and (3) a central hearing loss
(involving signals from the ear to the brain) allowing sound to be heard but not understood_26
Hearing loss may be caused by viral infections, trauma to the ear or brain, chronic exposure to
excessive noise levels, congenital defects, or degeneration due to advanced age.
Hearing loss is extremely isolating and can lead to feelings of depression, suspicion and
withdrawal. Because of the difficulty deaf persons have hearing and speaking, they are
frequently misdiagnosed as mentally .retarded or mentally ill. Such a misdiagnosis usually
results in improper institutional placement, treatment, case management, and aftercare. Studies
of state psychiatric hospitals in New York and Illinois have found that deaf patients are far more
likely to be diagnosed with mental retardation than hearing patients, despite the fact that mental
retardation is essentially normally distributed within the deaf population.'-' Moreover, many deaf
patients are never diagnosed as deaf. Such misdiagnosis of the person's disability may lead to
the person feeling completely isolated, bewildered, and angry, with all the behavioral
consequences that implies.
Persons with hearing loss may have difficulty in ally of the following areas:
reading and understanding written English, whether on signs, forms, documents, or other
written materials;28

'-' Id.
'-~ National Center for' Law and Deafness, Leal Ri.~hts: The Guide for Deaf and Hard of Hearing People
(hereinafter Le ae I Rights)(Washington, D.C.: Gallaudet College Press, 1992), p.l.
'-~ Court-Related Needs, p.51.
-~ ld.
'-' Legal Rights, p.122.
28 Survey data indicate that reading comprehension is the hearinbimpaired person's most difficult academic
area. Moreover, English is virtually a second language for persons ~vho lost the ability to hear when very young.
/d. pp. 4-5.
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learning to use American Sign Language;'9
lip-reading;3o
screening out background noise;
understanding complex concepts not encountered in everyday life, such as legal
ternlinology.

Vision Loss
Difficulty in seeing is a reality for millions of Americans. Some 12.8 million people in
the U.S. have difficulty seeing words and letters in newsprint, while about two of every 1,000
persons are legally blind31. Nearly three fourths of all older women and one half of all older men
experience moderate to severe vision diffieulties.''Vision loss includes problems with visual acuity, focusing ability, depth perception,
peripheral vision, glare resistance, darkness adaptation and color vision. Vision loss may be
caused by metabolic disorders, degenerative conditions, viral infections, trauma to the eyes or the
brain, congenital defects, or strokes.
Persons with vision loss are often treated as if they have hearing loss as well. Seeing
persons who interact with a person with vision loss iliay direct questions regarding the person to
the person's companion or, conversely, speak more loudly and slowly to the person. Another
misconception about persons with vision lossis that they all read Braille; in fact, only about 15
percent do.'3 Vision loss may range from slight vision loss, making it difficult to read small print
or' writing in low-contrast colors, to total vision loss, that is, an inability to perceive any
differences in light and dark.
Persons with vision loss may have one of more ofthe following difficulties.
deciphering documents or fornls with small type, low-contrast print, or complicated
terminology;
seeing and deciphering signs or labels with small lettering;
learning to read Braille;

-' American Sign Language is the most commonly "spoken" sign language used by persons with hearing loss.
is linguistically independent of English, with its own grammatical framework and concepts. It takes as much time
and effort to learn sign language as any other language. Id. p.2.
30 Very few people can read lips well enough to understand speech, even under optimum conditions. Ina 1972
study, even the best speed-readers, in a one-to-one situation, were found to understand only 26 percent of what was
said. This low level of comprehension exists because so many English speech sounds are not visible on the mouth
or lips, while many of those that are visible are difficult to differentiate because they create similar lip movements.
/d. p.5.
" Court-Related Needs, p.51.
''- Id.
'' Charles D. Goldman, Disability Ri.~hts Guide (Lincoln, NE: Media Publishing, 1987), p.9.
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adjusting to low light, glare or other lighting problems;
perceiving shapes or shades of light and dark, making it difficult to avoid obstacles;
depth perception, making it difficult to see curbs, steps, and holes in their path;
problems with balance.

Speech Loss
Some two and a half million people in the U.S. have problems making their speech
understood.~4 Speech problems play be caused by impaired hearing, physical defornlities of the
speech organs, deterioration of the speech muscles (for example, because of multiple sclerosis),
neurological problems.(caused by brain damage due to injury or illness), cancer of the mouth,
throat or larynx, certain medications, and alcohol or drug use. Afar larger number of persons
have difficulty being understood because English is not their native language.
Difficulties with speech may lead to one being perceived as mentally impaired or "on
drugs," with the result that one is not given a sufficient opportunity to make oneself understood
ar is not taken seriously. Persons with speech problems may have difficulties in the following
areas:
• creating the sounds of the English language properly (primarily a problem for non-native
English speakers);
• syntax or sentence structure;
• intonation ar emphasis;
• clarity of speech;
• speech impediments, such as stuttering;
• breathing and speaking concurrently;
• loss of vocabulary;
• pace or speed of speech.

Manipulatory and Locomotor Disabilities
Nearly all individuals experience difficulties in moving freely at some point in their lives,
at least temporarily — pregnant women trying to avoid long flights of stairs, parents trying to
maneuver a baby stroller over uneven terrain or through narrow aisles, travelers carrying heavy
suitcases through crowded areas or narrow spaces, persons on crutches attempting to open doors
or pass through turnstiles. Persons with permanent impairments encounter such obstacles on a
daily basis.
Persons with manipulatory disabilities have limited or no use of one or both hands or
arms, while people with locomotor disabilities are restricted in the use of one or both legs or feet
or have difficulty with balance and coordination.35 Such limitations may be caused by sports-

'~ Court-Related Needs, p.52.
's Court-Related Needs, p.70.
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related fractures and other injuries, spinal cord injuries, birth defects, physical abuse, workrelated conditions (such as carpal tunnel syndrome, burns, and cancers caused by exposure to
toxic Inaterials), diabetes (circulatory problems leading to arnputation), combat injuries,
progressive degenerative diseases, such as Parkinson's and multiple sclerosis, or brain injuries
affecting motor function.
Persons with either type of impairnlent may be limited in the functions of lifting,
cai-~ying, walking, standing, sitting, using stairs, or transferring (for example, getting in and out
of bed or getting up and sitting down). Such limitations may make it difficult or impossible for
the person to do one or more of the following without assistance:
• perform common household chores;
• shop for groceries and other necessities;
• cook and eat meals;
• keep appointments with health care providers;
• use the telephone;
• write checks and organize papers;
use a bathtub, shower or toilet;
• get iii and out of rooms or buildings.
PROOF OF INCOMPETENCY IN MARYLAND
The Maryland guardianship statute(ET §13-101 et seq.} requires that two certificates of
competency be filed with the petition for guardianship of an alleged disabled person. An
amendment to the statute which will take effect on October l , 1999, provides that the certificates
must be completed by two licensed physicians, or one licensed physician and one licensed
psychologist, who have evaluated the alleged disabled person.36 The certificates must verify that
tie person is unable to make or communicate responsible decisions about her person or property.
They also must list the person's physical and mental diagnoses, the prognosis for recovery from
these conditions and other details of the person's condition. At least one certifying health care
professional must have examined the person within the 21 days before the petition is filed in
court. Rule 10-202. If it has been impossible for the petitioner to obtain physician certificates, the
court may order that the person submit to an examination.''' Md. Rule 2-202(b).
At a court hearing on the guardianship petition, the attorney for the alleged disabled
person, an interested person or the judge may require the doctor who signed the certificate to
testify. Rule 10-205(b). Many judges find that direct testimony from the physician yields
valuable information about the person's condition, and about their abilities as well as their
disabilities. When questions about the person's condition arise, some judges will schedule a
conference call with the physician and parties participating. Any party may call other• physicians
who have examined the person to testify, along with anyone who has knowledge about the
competency of the alleged disabled person.

36 Estates and Trusts - Petition for Guardianship of Disabled Person - Certificates of Competency, 1999 Md.
Laws 618.
'~ See also Rule 2-423.
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MEDICAL EVALUATIONS OF COMPETENCY
Doctors and psychologists have many ways of testing for competency, although no one
test is dispositive ofthe question of capacity.38 A thorough examination consists of tests for both
mental and physical fiinctioning. Different procedures may be used depending on the source of
the disability.
For' older persons who begin to appear confused or to show signs of memory loss, a
complete physical and mental evaluation, called a geriatric evaluation, is in order. There are
several centers in the Baltimore area and throughout the state which specialize in geriatric
evaluations. A team of specialists from different fields, such as internal medicine, psychology,
psychiatry, nursing, pharmacy, physical therapy and social work examines the patient and
assesses his or her abilities and disabilities. They diagnose as accurately as possible the causes
of the patient's confusion and document abilities as well as disabilities. They then meet as a
group to discuss the patient and recommend treatment options and future care.
History
At the beginning of any examination for incompetency, the physician should take a
complete medical and life history of the patient in order• to determine the person's level of
functioning before the problem arose. The physician will ask about medications the person is
taking to assess whether drug interactions or improper dosing may be causing confusion. The
doctor' will observe and assess the person's overall appearance and behavior at this early stage.
Tests for Mental Capacity
One way doctors test for mental capacity is through the use of a mental status
examination. A commonly used screening test is the Mini-Mental Status Examination. The test
giver asks the person a series of questions which test the person's awareness, level of
consciousness, attention span, ability to think in abstract tei7ns, memory, use of language,
mathematical ability and ability to follow directions. The person may be asked to name the day
of the week, name the place where they are, spell a word backwards, copy a complicated
geometric design, remember three words for a few minutes, and repeat a common saying. The
person's score is recorded on a 30 point scale. However, no score precisely detei7liines mental
competency.
The doctor will perform other tests,39 including a more in-depth neuropsychological
examination, scales for depression, and tests of the person's functional ability to perforn~ the

'8 Kapp & Mossman, supra Note 1.
39 Some of these tests include Edelstein's Hopemont Capacity Assessment Inventory, the Neurobehavioral
Cognitive Status Examination, the Dementia Rating Scale, the Wechsler Memory Scale---Revised Logical
Memory Test, the Wechsler Adult Intelligence Scale, the Geriatric Depression Scale, the Center for
Epidemiological Studies Depression Scale, the Short Psychiatric Evaluation Schedule, the Alzheimers' Disease
Assessment Scale, the Cambridge Mental Disorders of the Elderly Examination, and the American Association of
Retired Persons' Executive Cognitive Function measure. See Kapp and Mossman, supra, Note 1, p. 80-81.
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activities of daily living, such as dressing, eating and bathing.
Tests for Physical Causes of Incompetency
In addition to a mental status examination, the assessment should include a thorough
physical examination. Before a person is diagnosed as having a chronic, in•eversible disease such
as Alzheimer's disease, it is important to eliminate other possible physical causes of mental
confusion, such as vitamin deficiency or poor nutrition, depression, infections which can cause
delirium, and drug interactions. The doctor will look for signs of dementing diseases, such as
weight loss, problems with walking and falling, incontinence and bizarre behavior.
Laboratory Tests
Laboratory tests may be done to help analyze the causes ofthe person's confusion. These
may include general blood tests, urine analysis, electrocardiogram, a CT scan or magnetic
resonance imaging (MRI)of the brain, thyroid function tests, vitamin level tests and a test for
syphilis.
Once the testing is complete, the doctor makes a medical judgment about the person's
mental capacity. The doctor will use the results of the examinations and tests to fill out the
certificates of incompetency that are filed in a guardianship case.
DECISION MAKING BY THE QUESTIONABLY COMPETENT
A person in the early stages of a progressive disease like Alzheimer's disease, or one who
has mental retardation, mental illness, or a head injury may well be competent enough to express
her opinions about certain matters. Especially with Alzheimer's disease, which progresses
differently in each patient, the person may retain some mental functions while losing others.
In deciding whether the person is competent to make a particular decision, one should ask
low complicated the decision is, whether it is consistent with the way the person has lived her
past life, and how dangerous the consequences are. For example, a person in the early stages of
Alzheimer's Disease, oz• one with mental retardation or a head injury, inay be able to tell a lawyer
whom she wants to handle her financial matters, and to execute a legally binding power of
attorney.
When speaking to the person, the lawyer drafting the document should see her alone to
insure she is not being influenced by anyone else. The lawyer should ask the person to explain
what legal help she wants and to explain her reasons foT• her actions; the lawyer should ask the
same questions over several visits to determine if the_person is consistent in her answers. Some
attor~ieys may want to have a doctor examine the person before asking her to sign the document,
or to videotape the interview to show that the person did understand the consequences of her
actions.
A person who is questionably competent may still be able to consent to or refuse medical
treatment. When it is unclear whether an individual is making a rational decision, the doctor
should ask whether the decision is in line with decisions the person has made in the past. The
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doctor may ask about the person's known beliefs, values and patterns of behavior. For example, if
the person is refusing to have an operation for cancer, the doctor should ask whether that person
has a long standing dislike of medical treatment and whether she has refused to get treatment in
the past. If the refusal oftreatment is new behavior for the patient, it may be the result of
dementia and not an informed decision.
In deciding whether to follow the directions of one who is questionably competent, one
can also look at how serious a decision is being made. If the results of the decision are not clearly
and directly linked to an immediate danger, then the person's decision may be followed.
Deciding whether a person has mental capacity to make a particular decision is difficult
even for health care providers who are trained in the field. It is even more difficult for those
trained in law, instead of medicine. Thus it is important that courts consider carefully the medical
evidence provided in a guardianship and that they require clear and convincing evidence of
incompetency before issuing a guardianship order.

CHAPTER III

GUARDIANSHIP OF TH1E PERSON

PROCEDURES AND STANDARDS FOR APPOINTMENT
AND
RIGHTS, DUTIES AND POWERS OF THE GUARDIAN'

' The material in this chapter is drawn partly from a chapter prepared by Joan O'Sullivan, Esq., Assistant
Visiting Professor, University of Maryland School of Law, and from a chapter prepared by Stephanie Edelstein,
Esq., Associate Staff Director, American Bar Association Commission on Legal Problems of the Elderly, for
Gz~ardianship after the New Rules, MICPEL, November 1996.
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STANDARD FOR APPOINTMENT OF A GUARDIAN OF THE PERSON
Circuit Courts have exclusive jurisdiction over guardianship proceedings of adult persons
with disabilities.'- ET ~ 13-105(b); Rule 10-101(b). The court may appoint a guardian of the
person, a guardian of the property, or both if the situation warrants the appointment of both. A
guardian ofthe person may be appointed by the court upon petition by an interested person, after
notice and hearing as prescribed by law or the Maryland Rules. The guardian of a disabled
person shall be appointed if the court finds by clear and convincing evidence that
•the person lacks sufficient understanding or capacity to make or communicate
responsible decisions concerning his or her person, including provision for health care,
food, clothing, or shelter,
• because of any mental disability, disease, habitual drunkeiuless, or addiction to drugs,
and
•there is no less restrictive form of intervention available consistent with the person's
welfare and safety. ET § 13-705(b).
PERSONS WHO MAY PETITION FOR GUARDIANSHIP, AND PROPER VENUE
Any interested person may petition for the appointment of a guardian of the person. An
interested person is the guardian, the heirs of the disabled person, any governmental agency
paying benefits to the person, or any person or agency eligible to serve as guardian of the person.
ET ~ 13-101(j) and Rule 10-1030(1). The petition must be filed in the proper venue (a waivable
defense) in order for the court to have jurisdiction. If the disabled person is a resident of
Maryland, the venue is the county of residence or the county where the person has been admitted
for medical care. Rule 10-201(b)(1). If the disabled person is a nonresident of Maryland, the
venue is any county where the person is physically present. Rule 10-201(b)(2).

CONTENTS OF THE PETITION
After rule changes went into effect on January 1, 1997, more detail is required in the
petition. See form in Chapter X. Rule 10-201(c) outlines the required contents of the petition for
guardian of the person, including:
■
information about the petitioner and his/her relationship to the alleged disabled person;
■
information about the alleged disabled persoli;
■
a brief description of the alleged disability and how it affects the person's ability to
function;
■
the reasons why the court should appoint a guardian;
■
specific allegations demonstrating the inability of the person to snake or communicate
responsible decisions;
■
a description of the less restrictive alternatives that have been attempted and failed;

2 The circuit court has concurrent jurisdiction with the Orphan's Court over guardianships of the person of a minor
and protective proceedings for minors. ET X13-105; Rule 10-103 (a); 92 Op. Atty. Gen. 009(March 20, ]992).
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■
identification of any document that nominates a guardian oi• constitutes a durable power
of attorney, with a copy attached or an explanation of its absence;
■
facts about other guardianship proceedings that may have been filed;
■
facts about the person with whom the alleged disabled person resides;
■
a list of interested persons, with addresses and telephone numbers;
■
a statement that physicians' certificates are attached, or' if not, why not;
■
a statement of the relief sought;
■
the signature and verification of the petitioner.
In addition to this information, if guardianship of the property is also being sought, Rule
l 0-301 requires information about the property the person owns or to which the person is
entitled.
Rule 10-202(a)requires that when the petition is for guardianship of the person, the
petitioner must file two certificates signed by licensed physicians or by one physician and one
licensed psychologist. See sample form, Chapter X. One of the health care providers must have
examined the person within 21 days of the filing of the petition. The rule requires that the
certificate state identifying facts and the qualifications of the health care provider, a brief history
of his or• her involvement with the person, the date of the last examination of the person, and the
provider's opinion about the nature, cause, extent and probable duration of the person's
disability. The certificate should also state whether the person needs institutional care, whether
the person has sufficient mental capacity to understand the nature of a guardianship, and whether
the person has the capacity to consent to the appointment of a guardian. If the petitioner has been
unable to obtain two certificates because the person having custody of the alleged disabled
person refuses to allow the person to be examined, Rule 1 U-202(b) provides that the court should
require the custodian to show cause why the examination should not occur.
If the alleged disabled person is a beneficiary of the Department of Veterans Affairs, it is
not necessary to file two certificates. Instead, the petitioner would fle a certificate of the
Administrator ofthe Department of Veterans Affairs stating that the person had been rated as
disabled by the Department. This certificate is prima facie evidence ofthe necessity for the
appointment of a guardian. Rule 10-202(a)(2).
REPRESENTATION OF THE ALLEGED DISABLED PERSON
The guardianship statute and Rules require the court to appoint an attorney to represent an
alleged disabled person not already represented by his or her own attorney. ET § 13-705(d); Rule
10-106(a). The statute and rule add that if the estate is insufficient to pay for the cost of the
attorney, the fee shall be paid by the state.
Attor~ieys are to be appointed by the Circuit Court to represent the alleged disabled
person promptly after the Petition for Guardianship is filed; in practice this often occurs
simultaneously with the court's signing of the show cause order. Rule 10-203(b) requires the
petitioner to mail a copy of the petition and show cause order, and presumably the order of
appointment, by ordinary mail to the attorney for the alleged disabled person, unless the court
orders otherwise.
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The court may appoint an independent investigator to investigate the facts of the case and
report written findings to the court. The investigator's fee may be paid out of the fiduciary estate
or by the state. Rule 10-106(c). A Reporter's Note to proposed Rule 10-106(c) states that this
section was added as an option for the court to avoid any breach of the attorney-client
relationship on the part of the attonzey appointed to represent the alleged disabled person. The
investigator does not have to be an attorney.3
The appointed attor~iey's duties ternlinate 30 days after the court issues a final order, ai
the expiration of the time for appeal, if no appeal is taken. However, if the court has appointed a
public guardian, that is, the director of a local department of social services, of a local area
agency on aging, or the Secretary of the state Department on Aging, the court may continue the
attorney's appointment to represent the person before the Adult Public Guardianship Review
Board, or it may appoint another attorney to do so. Rule 10-106(b).
ROLE OF THE COURT-APPOINTED ATTORNEY
Changes to the rules of procedure on January 1, 1997, eliminated a confusing
provision offormer Rule R 76, which allowed the court to appoilit an attorney to investigate and
report to the court. A Reporter's Note to the proposed rule explains the change:
Fornler Rule R 76 had permitted the court to appoint an attorney to investigate the facts
of the case and report back to the court in writing. This created much controversy,
because it was not clear if this attorney was meant to be the advocate for the alleged
disabled person or merely an investigative arn1 of the court--to act as both created a
possible conflict of interest for the attorney.
The Rule does not directly address the lawyer's role. This is governed by Rule 1.14 of the
Rules of Professional Conduct and is a matter of substantive law.4
The Rules of Professional Conduct(RPC), Rule 1.14(a), Clients Under Disability, gives
the clearest guidance available for the court appointed attorney. It states that when a client's
ability to rnake adequately considered decisions is impaired, the attorney shall, as far as
reasonably possible, maintain a normal client-lawyer relationship. In the context of a
guardianship case, this means that the lawyer must try to communicate with the client, as is
required by RPC Rule 1.4, and abide by his or her wishes and opinions. Many alleged disabled
persons reiain the ability to cornmunicate and to express opinions, for example, about the
proposed guardian or where they want to live. The traditional task of an attonley is to discern
these wishes and convey them to the court.
RPC Rule 1.14(b) states that a lawyer may seek the appointment of a guardian or take
other protective action only if the lawyer believes the client cannot act adequately in the client's
own interest. However, this section has little relevance in a guardianship proceeding since the
petitioner has already sought the appointment of a guardian, although the attorney may discover

22:24 Md. Reg. P-21 (Nov. 24, 1995).
a ld.

Guardianship of the Person

III-4

other protective action which may obviate the need for a guardian.
The revised Maryland Rules of Procedure allow the attorney for the alleged disabled
person to represent the wishes of the client while the petitioner presents the evidence to support
the allegations of disability. The ultimate decision is left up to the court. to be based on whether
the petitioner has presented clear and convincing evidence of its allegations.
PROCESS AFTER THE PETITION IS FILED
After' the petition is filed and an attorney for the alleged disabled person is appointed, the
court shall issue a show cause order directing certain persons to show cause within a specified
date why the court should not act. The date shall be 20 days after the order is issued unless the
court specifies otherwise. The order shall list the persons to be served, the manner of service, and
the time and date of the hearing if one has been set. Rule 10-104.
The petitioner shall serve a copy of the petition, show cause order- and attachments on the
alleged disabled person and on the custodian of the person, or if the petitioner is the custodian,
oil another person designated by the court, in accordance with Rule 2-121(a). Rule 10-203(a)
The petition must be accompanied by an ADVICE OF RIGHTS form, which is contained in
Rule 10-204. The form describes the action the petitioner has taken, the consequences for' the
alleged disabled person, the rights to which the person is entitled, and the name of the appointed
attorney; it advises the person to consult with the attorney. See Chapter X for a copy of the form.
The petitioner shall also mail a copy of the petition and attachments to the alleged disabled
person's attorney by ordinary mail. Rule 10-203(b)(1).
The petitioner must mail by ordinary mail and by certified mail a copy of the petition,
show cause order, and attachments to all interested persons, accompanied by a NOTICE TO
INTERESTED PERSONS form, which is contained in Rule 10-203(c). This form explains the
action being proposed and its consequences, and it advises the interested person how to proceed.
See Chapter X for a copy of the form.
An interested person other than the alleged disabled person may waive notice other- than
original notice by signing a waiver form. The alleged disabled person inay waive further notice if
his attorney signs a waiver, but the court must approve it before it becomes effective. Rule 10105.
DISCOVERY
Discovery is allowed in accordance with Title 2, Chapter 400, of the Maryland Rules of
PI•ocedure. Rule 10-102. The attorney for the alleged disabled person may seek to discover the
intentions of the proposed guardian for the future care of the person, and the proposed guardian's
qualifications to be guardian. Discovery may be used to inquire more closely into the physician's
opinions about the functional abilities of the person, the tests used to detei-~Iline a diagnosis, and
possible treatment for the person's condition.
The attorney for the disabled person also may obtain access to the person's medical record
to look for independent verification of the facts alleged in the physicians' certificates, to analyze
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possible dt•ug reactions which can cause confusion and to search for' mention offamily membez-s
not named in the petition. See Md. Code Ann. Health-General Article (hereinafter HG)§ 4-301
et seq.(Confdentiality of Medical Records). The attorney for the alleged disabled person may
seek an independent physical or psychiatric examination of the person. If the client is indigent,
the attor~iey play file a motion to ask for acourt-ordered evaluation. Local health departments
will conduct a Geriatric Evaluation to test the person's functional ability. The results of this may
be useful in designing a plan for home health services as a less restrictive altei7lative to
guardianship.
Rule 10-205 (b)(1) provides that the physician's certificates are admissible as substantive
evidence without the testimony of the physician unless an interested person or the attorney for
the alleged disabled person requests the appearance of the physician not later than 10 days before
the trial. The court may also require the testimony of the physician. This p1•ovision of the rule is
patterned on Md. Code Ann., Courts and Judicial Proceedings Article (hereinafter, CJ)§10-306.
THE HEARING AND THE ALLEGED DISABLED PERSON'S RIGHTS
Rule 10-205 (b)(1) states that the court shall set the case for a jury trial when the petition
requests guardianship of the person. If a jury trial is not waived by the alleged disabled person or'
appointed counsel, the jury must retuni a special verdict pursuant to Rule 2-522(c) as to the
alleged disability.
The disabled person or the attor~iey fog the alleged disabled person may waive the right to
a jury trial at any time before the hearing. A decision whether or not to waive a jury trial should
be made early in the case to avoid scheduling problems. A Reporter's Note to this p1•oposed rule
stated, "It is the Committee's view that the alleged disabled person is presumptively entitled to a
jury trial unless a jury trial is waived. As pointed out in the Committee Note to former Rule R
77b1(a),'capacity to waive is a question to be decided on the facts in each case."'6 Where
fundamental rights are concer~ied, the Supreme Court has held that: "A waiver is ordinarily an
intentional relinquishment or abandoi~~ent of a known right...". Johr~son v. Zerbst, 304 U.S. 458,
464 (1938). In Logan v. State, 289 Md. 460, 474, 425 A 2d 632(1981), the Court of Appeals
applied this standard of waiver to a right granted by statute or rule.
Different rules regarding a hearing apply to beneficiaries of the Department of Veterans
Affairs; if no objection to the guardianship is made, a hearing shall not be held unless the Court
finds that extraordinary circumstances require a hearing. Rule 10-205(b)(2).
Upon a motion by the alleged disabled person, the court may hold the trial at a place to
which the alleged disabled person has reasonable access. 1'he reason for the change of location
must be due to the person`s disability. Other• locations would likely be the hospital or nursing
home in which the person is a patient. Rule 10-205(b)'. Note that the federal Americans with

5 22:24 Md. Reg. P-24, Nov. 24, 199.5.
~ ld.
~ This Rule was amended on January 20, 1999 and takes effect July 1, ]999.
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Disabilities Act requires that government services, such as courts, and private entities, such as
lawyers offices, must be readily accessible to persons with disabilities. Thus the court should
ensure that reasonable accommodations are available as needed, such as assistive listening
devices, wheelchair accessible seating and witness stands, and sign language interpreters.
The alleged disabled person has the right to be present at the hearing unless
"...[H]e has knowingly and voluntarily waived the right to be present or cannot be
present because of physical or mental incapacity. Waiver or incapacity may not be
presumed from nonappearance but shall be determined on Che basis of factual information
supplied to the court by counsel or a representative appointed by the court..."
ET §13-705(e)
Moreover, the alleged disabled person may request that the case be heard at a closed hearing, and
has the right to present evidence on his or her own behalf and to cross-examine petitioner's
witnesses, ET §13-705(e), as well as to suggest how a guardian's powers, if one is appointed,
should be limited. He or she may also file a motion in limine to prevent his/her treating
psychiatrist or psychologist from testifying, based on CJ § 9-109. However, if the patient
introduces his or her mental condition as an element of the defense against the guardianship suit,
there is no privilege. CJ §9-109(d)(3).
STANDARD OF PROOF TO BE MET BY THE PETITIONER
The petitioner has the burden of proof and must present clear and convincing evidence of
tl~e need for guardianship of the person. In a guardianship ofthe person case, the petitioner must
prove three elements:
(1)that the person lacks sufficient understanding or capacity to make or communicate
responsible decisions regarding his or her person;
(2) that this lack of capacity is caused by mental disability, disease, habitual drunkenness
or addiction to drugs; and
(3)that no less restrictive form of intervention is available that is consistent with the
person's welfare and safety.
ET ~ 13-705(b).
The petitioner must also present evidence that the proposed guardian is a fit and proper person to
be appointed, that s/he is capable of carrying out the responsibilities of a guardian, and that no
one of higher priority is available to serve.
PERSONS WHO MAY BE APPOINTED GUARDIAN OF THE PEKSON
Priorities for appointment of guardian of the person are listed in El § 13-707. They are
listed below in descending order of priority.
l . A person, agency or corporation designated in writing by the person when he or she was at

g Refer to Chapter VIII for more detail on the ADA and other federal laws.
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]east 16 years of age and had the mental capacity at the tune of the designation to make an
intelligent choice.
2. A health care agent appointed by the disabled person in accordance with HG ~~5-601 et seq.
3. The person's spouse.
4. The person's parents.
5. A person, agency, or corporation nominated by the will of a deceased parent of the person.
6. The person's children.
7. The person's adult Heirs if the person died.
8. Tl~e nominee of a person, agency or corporation caring for the disabled person.
9. Any other person, corporation or agency considered appropriate by the court.
10. For adults less than 65 years old, the director of the local department of social services9; for
adults 65 or older, the director ofthe local area agency on aging or the Secretary of the State
Department on Aging.
The court must select the best qualified among those of equal priority but may disregard priority
for good cause. If a guardian of the property has been appointed, the court may select that person
regardless of priority. Specified persons may waive their priority and nominate a substitute. ET
§ 13-707(b) and (c). Anon-resident of Maryland may serve as guardian if s/he has made an
irrevocable designation of a person who resides in the state on whom service can be made, and
has filed the designation with the register or clerk. ET 13-707(d).

CONTENTS OF THE APPOINTMENT ORDER

•
•
•
•
•
•
•

An order appointing a guardian must contain the following, according to Rule l 0-108(a):
whether the guardianship is of the person, property or both;
the name of the disabled person;
the name, address, and telephone number of the guardian;
the reason for the guardianship;
the amount of the bond, or that it is waived;
the date upon which reports of the guardian are due; and
the specific powers and duties of the guardian by express recitation or by reference to the
specific paragraphs of an applicable statute containing them, and any limitation on those
powers or duties.

THE GUARDIAN'S SCOPE OF AUTHORITY
"Appointment of a guardian of the person is plot evidence ofincolnpetency...and
does not modify any civil right of the disabled person unless the court orders...."

ET § 13-706(b).
"The court may grant to a guardian of the person only those powers necessary to
provide for the demonstrated need of the disabled person."
ET ~ 13-708(a)(1).

9 See Md. Code Ann. Family Law Article § 14-]02(b).
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Despite a finding of incapacity, the disabled person should be permitted to retain as much
independence and dignity as possible. With this principle in mind, the court can appoint a
guardian of the person to make a single decision, such as authorizing a medical procedure or a
specified change in residence, or to make a series of decisions within defined parameters. If
absolutely necessary, the court tnay decide upon a plenary guardianship, authorizing the guat•dian
to manage most aspects of the disabled person's life.
The Maryland guardianship statute provides that in guardianship of the person cases, the
court may grant only those powers necessary to address the needs demonstrated by the petitioner.
ET § 13-708(a)(1). The order should be specific and concise; the provision prohibits broad
powers covering any possible future needs of the person. For example, if the petition asks for'
guardianship so that a person can be removed from her• or' his home to a nursing home, the statute
requires that the order be limited to that relief No further authority should be given for
consenting to medical treatment, for instance, unless the petitioner presented evidence on this
point. The order should be as limited as possible so that the person is left with as much autonomy
as possible.
The order can also be limited to authorizing a single medical procedure. If, for example,
the petitioner alleges that the person needs a biopsy of a breast lump, the order can instruct that
the biopsy be performed, and if further surgery is necessary, authorize the guardian to consent to
it. If the biopsy is negative and no further procedures are necessary, the guardianship can be
terminated.
Guardianship orders can be written so that the guardianship is temporary, giving the
petitioner time to accomplish the specific goal. For example, if the purpose of the case is to
change the abode of the person, the order appointing a guardian can be written so that it expires
when that is accomplished. Thus the client is protected from the stigma of a continuing
guardianship.
The guardian may be given the following rights and powers, listed in ET ~ 13-708(b),
and/or be required to assume the following duties, subject to the exceptions set forth:
(1) The same rights, powers, and duties that a parent has with respect to an unemancipated
minor child, except that the guardian is riot liable solely by reason of the guardianship to third
persons for any act of the disabled person.
(2) The right to custody of the disabled person and to establish his place of abode within and
without the state, provided there is court authorization for any change in the classification of
abode, except that no one may be committed to a mental facility without an involuntary
commitment proceeding as provided by law.
(3) The duty to provide for care, comfort, and maintenance, including social, recreational, and
friendship requirements, and if appropriate, for training and education of the disabled person.
(4) The duty to take reasonable care of the clothing, furniture, vehicles, and other personal
effects of the disabled person, and if other property requires protection, the power to commence
protective proceedings.
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(5)If a guardian of the estate of the disabled person has not been appointed, the right to
commence proceedings to compel performance by any person of his duty to support the disabled
person, and to apply the estate to the support, care, and education of the disabled person, except
that the guardian of the person may not obtain funds from the estate for room and board that the
guardian, his spouse, parent, or child provide without a court order approving the charge, and the
duty to exercise care to conserve any excess estate for the needs of the disabled person.
(6)If a guardian of the estate has been appointed, the duty to control the custody and care of
the disabled person, to receive reasonable sums for room and board provided to the disabled
person, and to account to the guardian of the estate for funds expended, and the right to ask the
guardian of the estate to expend the estate in payment of third persons for care and maintenance
of the disabled person.
(7) The duty to file an annual report with the court indicating the present place of residence
and health status of the ward, the guardian's plan for pl•eserving and maintaining the future
well-being of the ward, and the need for a continuance or cessation of the guardianship or for any
alteration in the powers of the guardian.
(8) The power to give necessary consent or approval for medical or other professional care,
counsel, treatment, or service, or to withhold or withdraw such treatment, except that the court
must authorize the guardian's consent or approval to any medical treatment or withholding or
withdrawing such treatment that involves a substantial risk to life, unless the disabled person has
executed an advance directive, naming the guardian as agent, or the guardian is also a person
authol•ized under the Maryland Health Care Decisions Act to make such decisions.

ET ~ 13-708(b)(8) and (c).
STATUTORY LIMITATIONS ON THE GUARDIAN'S POWERS
"In reality the court is the guardian; an individual who is given that title is merely
an agent or ann of that tribunal in carrying out its sacred responsibility." Kichererv. Kicherer°, 285 Md. 114,119, 400 A. 2d 1097, 1100 (1979).
Unlike "an ordinary type of lawsuit in which the court's role is merely that of fact-finder
and adjudicator ... [the court] has a much deeper involvement — a much more significant
function — in a guardianship proceeding... 'Lest sight be lost of the fact, we remind all
concerned that a court of equity assumes jurisdiction in guardianship matters to protect those
who, because of illness or other disability, are unable to care for themselves.'" Lativ v. John
Hanson Savings and Loan,42 Md. App. 505, 512, 400 A. 2d 1154, 1158 (1979). The guardian is
required to seek court approval before making fundamental changes in the disabled person's
status and to report regularly to the court oi~ all matters pertaining to the guardianship.
Change in Abode
Moving from a familiar environment can be enormously stressful for an older person,
particularly a person with disabilities. The statute requires the guardian to obtain court
authorization before moving the disabled person from one "classification of abode" to another•.
ET §13-708(b)(2). Facilities are classified by the terms of their licensure or regulation, into
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related institutions (generally nursing homes), group homes, adult foster care homes and seniolassisted housing. ET §13-101(b). A move from one classification to another, such as from a
group home into a nursing home, or from the community into a nursing home, must be approved
by the court. Although the statute does not include private homes as a separate classification,
guardians would be well-advised to obtain the court's authorization before moving a disabled
person from the community into a protective setting.
The petition to the court should explain the disabled person's current condition, needs,
and the reason for the selection. The court may hold a hearing or approve the request without
one. In practice, if the petitioner or potential guardian, having examined all alternatives,
anticipates at the time of the guardianship proceedings that the disabled person will require a
change in residence, the court should be informed at the outset so that the initial order can be
fashioned accordingly.
Commitment to a Mental Health Facility
"An adjudication of a disability for purposes of appointing a guardian of a person
may not be the basis for commitment of the disabled person to a mental
institution." ET ~ 13-706(a).
The guardian of an adult disabled person does not have authority to commit that person to
a psychiatric facility without an involuntary commitment proceeding as required by HG §10-613
et seg. ET §13-708(b)(2). Moreover, the guardian may not admit the disabled person to a mental
health facility "voluntarily", or consent to the non-emergency administration of psychotropic
medication, without affording the disabled person the due process protections required by law.
Williams v. Wilzack, 319 Md. 485, 573 A. 2d 809(1990).
Health Care Decision Making
"[W)here a medical procedure involves, or would involve, a substantial risk to the
life of a disabled person, the court must authorize a guardian's consent or approval
for:
(i) the medical procedure;
(ii) withholding the medical procedure; or
(iii) withdrawing the medical procedure that involves, or would involve, a substantial risk
the
life of the disabled person
to
(2) The court may, upon such conditions as the court considers appropriate, authorize a
guardian to make a decision regarding medical procedures that involve a substantial risk to life
without further court authorization, if:
(i) The disabled person has executed an advance directive ...that authorizes the guardian
to ...[make such decisions] ... but does not appoint a health care agent; or
(ii) The guardian is also the disabled person's spouse, adult child, parent, adult brother or
sister, or adult grandchild."
ET § 13-708(c)(1) and (2)
Consenting to medical treatment, or authorizing withholding of treatment to the disabled
person, is an issue which the court and the guardian of the person must confront with increasing
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fi•equency. When this situation arises the court should consider the following:
• Does the proposed treatment or withdrawal of treatillent pose a substantial risk to the
life of the disabled person?
• Does the disabled person retain decision-making capacity in this area?(Even if the
guardian is authorized to make medical decisions. the disabled person's wishes should be
considered to the extent possible.)
• Has the disabled person executed an advance directive? Does it cover the situation
presented? Who is the agent?
• Has the disabled person discussed medical treatment preferences with his/her physician
or with family or close friends? Ar•e the person's preferences recorded in medical records?
Do they cover the situation presented?
A guardian with power to consent to medical care may authorize routine treatment or
withdrawal of treatment. ET § 13-708(b)(8). Routine medical treatment includes preventive care,
flu shots, non-life threatening procedures, and the like. In most cases, decisions about routine
ca1•e will generate little controversy. But the guardian must obtain court approval before
consenting to the provision, withholding ar withdrawal of medical procedures involving a
substantial risk to life. ET § 13-708(c). Medical treatment includes artificial nutrition and
hydration, cardiopulmonary resuscitation and artificial respiration. Cr~uzan v. Director°, Missouri
Dept. ofHealth, 497 U.S. 261,110 S. Ct. 2841, 111 L. Ed. 2d 224(1990). See also Mack v.
Mack, 329 Md. 188, 618 A.2d 744 (1993).
In 1993, the guardianship statute was amended as part of the Health Care Decisions Act,
HG § 5-601 et seq. Ch. 372, Acts of 1993. The guardianship statute thus recognizes that a
disabled person may have executed an advance directive for• health care. Acourt-appointed
guardian who is also the agent designated by the advance directive, or who is the disabled
person's spouse, adult child, parent, adult brother or sister, or adult grandchild may be permitted
to make decisions regarding treatment involving a substantial risk to life without further court
authorization. ET ~ 13-708(c)(2). As a practical matter, the court can grant this authority in the
initial order appointing the guardian. 78 Op. Md. Att y Gen.
(1993)[Opinion No. 93-019
(.Tune 1, 1993)J. For valuable information on medical tr~earn~ent decisionsfor Maryland
residents, see 73 Op. Md. Att y Gen. 162, Opinion No. 88-046, (Oct. 17, 1988), supplemented by
75 Op. Md. Att y Gen. 253, Opinior7 No. 9U-044 (Sept. 24, 1990).
When a petition requesting authority to make a medical treatment decision is fled, the
court will usually schedule a hearing, to receive testimony from the guardian, the treating
physician and other interested persons. The guardian should present, and the court should illake,
insofar as possible, the decision the disabled person would have made if competent. ET §13712(a), based only on clear and convincing evidence. Evidence, such as the person's stated
preferences and values, including religious and cultural background may be admitted, if material,
probative and the best evidence available. ET §13-712(c). If that evidence is unavailable, the
court will base its decision on the best interest test, considering medical evidence, including
diagnosis and prognosis, with and without treatment, possible side effects, the impact of
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treatment on present and future incapacity, and other relevant information. ET §13-711(b). Like
the initial deter111ination of the need for a guardian, treatment decisions are based on clear and
convincing evidence.
REPORTING TO THE COURT
Rule 10-206 mandates that all guardians of the person file an annual report with the court.
The report is a means for the court to supervise the guardian's actions, to verify that the needs of
the disabled person are being met, and to question whether the guardianship should be modified
or terminated. Rule 10-206(e) sets out a form for the annual report from a guardian of the
person. See ET §13-708(b)(7).
The Report must be filed within 60 days of the end of the reporting year. The reporting
year ends on the anniversary of the date the court took jurisdiction over the person, or any other
date the court sets. Rule 10-206(a) and (b). The guardian must send copies to any interested
person who requests one. Rule 10-206(c).
RENEWAL OF A GUARDIANSHIP OF THE PERSON
The court shall renew the appointment of the guardian after reviewing the guardian's
annual report, but only if the court is satisfied that the grounds for the original appointment
continue to exist. ET § 13-708(b)(7). If the court believes such grounds may not exist, it shall
hold a hearing, similar to that provided for in ET ~ 13-705(b), at which the guardian shall be
required to prove that such grounds exist. If the court does not make these findings, it shall order
the discontinuance of the guardianship of the person. If the guardian declines to participate in the
hearing, the court may appoint another guardian to replace him.
REPLACEMENT OF A GUARDIAN OF THE PERSON
When a guardian ofthe person becomes incapable of continuing as guardian, due to
resignation, disability, death, removal for cause, or other reasons, and no substitute or successor
guardian has already been named,the court may, on its own initiative or on the petition of any
interested person, appoint a substitute or successor guardian of the person. Rule 10-207(a).'°The
1•ule specifically states that it is intended to operate in addition to, not in lieu of, any other
procedure provided by law or by the instrument appointing the guardian of the person. Rule 10-

207(~.
Resignation
If the guardian of the person wishes to resign, s/he must file a petition with the court that
has jurisdiction over the guardianship. Rule 10-207(b). The petition must include the guardian's
reasons for resigning and may request the appointment of a substitute or successor guardian.

10 If the guardian of the person, other than a public guardian, has exercised control over any property of the
disabled person, resignation and appointment of a successor must occur in accordance with Rule 10-71 1. See
Chapter IV, Replacement of a Guardian, for the appropriate resignation procedures.
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Rule 10-207(a). The petitioner rizust give notice to the interested persons designated by the court
by mailing to them by ordinary mail a copy of the petition and the court-issued show cause order.
rule 1-207(c). The court may, and upon request of an interested person must, hold a hearing on
the petition. Rule 10-207(e). The guardian's appointment is not terminated until the court issues
an order accepting the resignation. Rule 10-207(d).
Removal for Cause and Other Sanctions
If a guardian of the person fails to perform the duties of that position appropriately, s/he
may be removed or subject to other sanctions either on the court's own initiative or on the
petition of an interested person. Rule 10-208. If an interested person files such a petition, it
must be filed in the court that has jurisdiction over the guardianship and must state the reasons
for the guardian's removal. Rule 10-208(b). The court shall issue a show cause order that sets a
hearing date, and if the proceeding has been initiated by the court, the show cause order must
also state the grounds asserted by the court for the guardian's removal. Rule 10-208(c). The order
and a copy ofthe petition, if one has been filed, must be served on the guardian, all interested
persons, and any other person designated by the court. Id. If the court finds grounds for removal
as a result of the hearing, it may remove the guardian and appoint a substituted or successor
guardian and/or require the guardian to perforn~ any neglected duties as well as impose other
sanctions the court in its discretion deems appropriate. Rule 10-208(d)-(e).
TEKIVIINATION OF A GUARDIANSHIP OF THE PERSON
Rule 10-209 governs the procedure for ternlination of a guardianship of the person when
the guardian is a public guardian or has exercised no control over- any of the property of the
disabled person." Rule 10-209(a). A guardianship of the person may be terminated without
prior notice if the disabled person has died. Rule 10-209(b)(1)(B). The guardian must file a
petition to terminate, together with a copy of the disabled person's death certificate, within 45
days after- discovering that the disabled person has died. The court then sends a copy of the
termination order to the guardian and to any other person the court designates.
If termination is because ofthe cessation of the disability that necessitated the
appointment of a guardian or other good cause, notice and a hearing are required. Rule 10209(c)(1). If the guardian discovers that grounds for termination tnay exist, s/he must file a
petition requesting termination within 45 days after the discovery. The disabled person or any
other interested person may file a petition to terminate at ally time after discovering that grounds
for termination niay exist. Rule 10-209(c)(2). The petition iliust include the following:
• the petitioner's name, address and relationship to the disabled person;
• the name and address of each interested person;
• a statement offacts establishing the grounds for• termination; and
• a statement that the guardian has exercised no control over any of the disabled person's
property. Rule 10-209(c)(4).
If the cause for termination is the cessation of the disability that necessitated the appointment of a

" If a guardian other than a public guardian has exercised control over the disabled person's property in any
way, Rule ]0-710 governs tern~ination proceedings.
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guardian, a certificate attesting to the cessation of the disability, signed by a physician who has
examined the person within 21 days of the filing of the petition, must be attached. Rule 10209(c)(5)(A).
Once the court issues a show cause order pursuant to Rule 10-104, the petitioner must
give notice to all interested persons designated by the court by mailing a copy of the petition and
the show cause order by ordinary mail If any interested person requests a hearing within the
time for filing a response (usually 20 days), the court must hold a hearing; otherwise, it is up to
the court's discretion. Rule 10-209(c)(7). The court shall then issue an order granting or
denying the petition for termination and the release of the guardian.

ADULT PUBLIC GUARDIANSHIP REVIEW BOARDS
When the court appoints a public agency guardian of a person, such as the director of a
local department of social services or area agency on aging, or the Secretary of the State
Department on Aging, the Adult Public Guardianship Review Board must review the
guardianship periodically to ensure that the person's needs are being met. Family Law Article
14-401 et seq. The disabled person has the right to an attorney at these review hearings.
Frequently, the attorney who represented the person in the guardianship case is expected to
continue representation at review board proceedings. If the attorney is unwilling to do this, s/he
should request that the court appoint another attorney. Rule 10-106(b).

CHAPTER IV

GUARDIANSHIP OF THE PROPERTY

PROCEDURES AND STANDARDS FOR APPOINTMENT
AND
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STANDARD FOR APPOINTMENT OF A GUARDIAN OF THE PROPERTY
Circuit Courts have exclusive jurisdiction over guardianship proceedings of a disabled
person. ET § 13-105(b); Rule 10-101(b). A guardian of the property may be appointed by the
court on petition, after notice or hearing as prescribed by law or the Maryland Rules. A guardian
of property of a disabled person shall be appointed if the court finds that the person is unable to
manage his property or affairs effectively and has or' inay be entitled to property or benefits that
require proper management. ET § 13-201(c).
PERSONS WHO MAY PETITION FOR GUARDIANSHIP, AND PROPER VENUE
Any interested person may petition far the appointment of a guardian of the property. An
interested person is the guardian, the heirs ofthe disabled person, any governmental agency
paying benefits to the person, or any person or agency eligible to serve as guardian of the person.
In guardianship of the property cases, an interested person may also be an income beneficiary of
the fiduciary estate, a fiduciary of the estate or the creator of the fiduciary estate. ET § 13-101(j)
and Rule 10-1030(2). The petition must be filed in the proper venue in order for the court to
have jurisdiction. If the disabled person is a resident of Maryland, the venue is the county of
residence, even if the person is temporarily absent. Rule 10-301(b)(1). If the disabled person is a
nonresident of Maryland, the venue is any county in which a petition for guardianship of the
person may be filed or in which any part of the person's property is located. Rule 10-301(b)(2).
CONTENTS OF THE PETITION
Rule changes effective January 1, 1997 require more detail in the petition. Rule 10-301(c)
outlines the required contents of the petition for guardian of the property, including:
■
information about the petitioner and his/her relationship to the alleged disabled
person;
■
infornlation about the alleged disabled person;
■
a description of the alleged disability;
■
the reasons why the court should appoint a guardian of the property;
■
specific allegations demonstrating the inability of the person to manage his ar her
property and affairs effectively;
■
identification of any document that nominates a guardian for the alleged disabled
person or that constitutes a durable power• of attor~ley;
■
facts about other guardianship proceedings that may have been filed;
■
facts about the person with whom the alleged disabled person resides;
■
a list of interested persons and any persons exercising control over'the alleged disabled
person's property with addresses and telephone numbers,
■
a detailed and comprehensive description of the nature, value and location of the alleged
disabled person's property and a brief description of all property in which the person has
a concurrent interest with other individuals;
■
a statement that the physicians' certificates attesting to t}Ie alleged disabled person's
disability, pursuant to Rule 10-202,' are.attached, or if not, why not;
■
a statement of the relief sought; and

' See Chapter 111, same heading, for a brief description of the required contents of a physician's certificate.
Chapter X contains a sample physician's certificate forn~.
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■
the signature and verification of the petitioner.
The physicians' certificates, if required under Rule 10-202, and a copy of any document
nominating a guardian or' constituting a durable power of attorney must be attached to the
petition.
REPRESENTATION OF THE ALLEGED DISABLED PARSON
The guardianship statute and Rules require the court to appoint an attorney to represent an
alleged disabled person not already represented by his or her own attorney. ET ~ 13-211(b); Rule
10-106(a). Attonleys are to be appointed by the Circuit Court to represent the alleged disabled
person promptly after• the Petition for Guardianship is fled, simultaneously with the court's
signing of the show cause order.
Rule 10-302(b) requires the petitioner to mail a copy of the petition and show cause
order•, and presumably the order of appointment, by ordinary mail to the attorney for the alleged
disabled person, unless the court orders otherwise.
The court may appoint an independent investigator to investigate the facts of the case and
report written findings to the court. The investigator's fee may be paid out of the fiduciary estate
or' by the state. Kule 10-106(c). A Reporter's Note on proposed Rule 10-106(c) stated that this
section was added as an option for the court to avoid any breach of the attorney-client
relationship on the part ofthe attorney appointed to represent the alleged disabled person. The
investigator does not have to be an attorney.'
The appointed attorney's duties terminate 30 days after the court issues a final order, at
the expiration of the time for appeal, if no appeal is taken. However, if in addition to a guardian
of the property the court also has appointed a public guardian of the person, that is, the director of
a local department of social services or the area agency on aging, or the Secretary of the State
Department on Aging, the court may continue the attorney's appointment to represent the person
before the Adult Public Guardianship Review Boai•d, or it may appoint another attor~iey to do so.
Rule 10-106(b).
ROLE OF THE COURT-APPOINTED ATTORNEY
Changes to the rules of procedure on January 1, 1997, eliminated a confusing
provision offormer Rule R 76, which allowed the court to appoint an attorney to investigate and
report to the court. A Reporter's Note to proposed Rule 10-106 explained the change:
Former Rule R 76 had permitted the court to appoint an attorney to investigate the facts
of the case and report back to the court in writing. This created much controversy,
because it was not clear if this attor~ley ~~as meant to be the advocate for the alleged
disabled person or merely an investigative arm of the court--to act as both created a
possible conflict of interest for the attorney.

'- 22:24 Md. Reg. P-21, Nov. 24, 1995.
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The rule does not directly address the lawyer's role. This is governed by Rule 1.14 of the
Rules of Professional Conduct and is a matter of substantive law.'
The Rules ofPro~essional Conduct(RPC), Rule 1.~4(a), Clients Under Disability, gives
the clearest guidance available for' the court appointed attorney. It states that when a client's
ability to make adequately considered decisions is impaired, the attorney shall, as far as
reasonably possible, maintain a normal client-lawyer relationship. In the context of a
guardianship case, this means that the lawyer must try to communicate with the client, as is
required by RPC Rule 1.4, and abide by his or her wishes and opinions. Many alleged disabled
persons retain the ability to communicate and to express opinions, for example, about the
proposed guardian or where they want to live. The traditional task of an attorney is to discern
these wishes and convey them to the court.
RPC Rule 1.14(b) states that a lawyer may seek the appointment of a guardian or take
other protective action only if the lawyer reasonably believes the client cannot act adequately in
the client's own interest. However, this section has little relevance in a guardianship proceeding
since the petitioner has already sought the appointment of a guardian.
The revised Maryland Rules of Procedure allow the attorney for the alleged disabled
person to represent the wishes of the client while the petitioner presents the evidence to support
the allegations of disability. The ultimate decision is left up to the court, to be based nn whether
the petitioner has presented clear and convincing evidence of its allegations.
PROCEDURE AFTER THE PETITION IS FILED
After the petition is filed and an attorney appointed, the court shall issue a show cause
order directing certain persons to show cause within a specified date why the court should not
act. The date shall be 20 days after the order is issued unless the court specifies otherwise. The
order shall list the persons to be served, the manner of service, and the time and date of the
hearing if one has been set. Rule 10-104.
The petitioner shall serve a copy of the petition, show cause order and attachments on the
alleged disabled person in accordance with Rule 2-121(a). Service shall also be made on the
parent, guardian, or other person having the care and custody of the person; if the person resides
with the petitioner, the court may direct that service be made on another person. Rule 10-302(a)
and Rule 2-124(b). The petition must be accompanied by an ADVICE OF RIGHTS foi-in, which
is contained in Rule 10-303. The form describes the action the petitioner has taken, the
consequences for the alleged disabled person, the rights to which the person is entitled, and the
name of the appointed attorney and advises the person to consult with the attorney. See Chapter
X for a copy ofthe form. The petitioner also shall mail a copy of the petition, show cause order,
and attachments to the alleged disabled person's attorney by ordinary mail. Rule 10-302(b)(1).
The petitioner must mail by ordinary mail and by certified mail a copy of the petition,
show cause order, and attachments to all interested persons, accompanied by a NOTICE TO
INTERES"TED PERSONS form, which is contained in Rule 10-302(c). This forn~ explains the

'Id.
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action being proposed and its consequences and advises the interested person how to proceed.
See Chapter X for a copy ofthe form.
An interested person other than the alleged disabled person may waive notice other than
original notice by signing a waiver form. The alleged disabled person may waive further notice if
his attorney signs a waiver, but the court must approve it before it becomes effective. Rule 10105.
llISCOVERY
Discovery is allowed in accordance with Title 2, Chapter 400, of the Maryland Rules of
Procedure. Rule 10-102. The attorney for the alleged disabled person may seek to discover the
intentions ofthe proposed guardian in managing the funds of the person and the proposed
guardian's qualifications to be guardian. Discovery may be used to inquire more closely into the
physician's opinions about the functional abilities of the person, the tests used to determine a
diagnosis, and possible treatment for the person's condition.
The attorney for the disabled person also may obtain access to the person's medical record
to look for independent verification of the facts alleged in the physicians' certificates, to analyze
possible drug reactions which can cause confusion and to search for mention of family members
not named in the petition. See H-G § 4-301 et seq. (Confidentiality of Medical Records). The
attorney for the alleged disabled person inay seek an independent physical or psychiatric
examination of the person. If the client is indigent, the attorney may file a motion to ask for a
court-ordered evaluation. Local health departments will conduct a Geriatric Evaluation to test the
person's functional ability, especially as it relates to handling finances.
Rule 10-304(c) provides that a physician's certificate is admissible as substantive
evidence without the testimony of the physician unless an interested person or the attorney for the
alleged disabled person requests the appearance of the doctor not later than 10 days before the
trial. this provision of the rule is patterned on CJ §10-306.4
THE HEARING AND THE ALLEGED DISABLED PERSON'S RIGHTS
Rule 10-304(b) states that the court shall set the case for- trial if a response to the show
cause order objects to the requested relief. If no objection is received and the court is satisfied
that the petitioner has complied with service and notice requirements, the court may, in its
discretion, rule on the petition summarily. "The law provides that there shall be no jury trial in
protective proceedings. ET § 13-211(x).
The revised rules provide that upon motion by the alleged disabled person, the court may
hold the trial at a place to which the alleged disabled person has reasonable access. Rule 10304(b). The reason for the change of location must be due to the person's disability. Other
locations would likely be the nursing home or other facility at which the person resides. The
federal Americans with Disabilities Act requires that public entities such as courts make their
services and activities accessible to those with disabilities. The court should make reasonable:

4

?2:24 Md. Reg. P-24 and 31 (Nov. 24, ]995).
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accommodations for' the alleged disabled person, such as assistive hearing devices for those who
are hard of hearings
Rule 10-303 (Advice of Rights fornl) states that the alleged disabled person may request
that the case be heard at a closed hearing. He or she may also file a motion in limine to prevent
his/her treating psychiatrist or psychologist from testifying, based on CJ ~ 9-109, although if the
person introduces his or her mental condition as a defense in the case, there is no privilege. CJ
§9-109(d)(3)(i).
The alleged disabled person has the right to be present at the hearing. Rule 10-303.
Although the law pertaining to guardianship of the p1•operty does not specifically provide for
waiver of the alleged disabled person's presence, it stands to reason that such a waiver may be
accomplished in the same manner as in guardianship of the person proceedings, at which:
The alleged disabled person is entitled to be present at the hearing unless he has
knowingly and voluntarily waived the right to be present or cannot be present
because of physical or mental incapacity. Waiver or incapacity may not be
presumed from nonappearance but shall be determined on the basis of factual
information supplied to the court by counsel or a representative appointed by the
court. ET § 13-705(e).
In addition, the alleged disabled person has the right to present evidence on his or her own behalf
and to cross-examine the petitioner's witnesses, Rule 10-303, as well as to suggest how a
guardian's powers, if one is appointed, should be limited.
STANDARD OF PROOF TO BE MET BY THE PETITIONER
The petitioner has the burden of proof, although no specific standard of proof is specified
in the statute for' guardianship of the property. In a guardianship of the property case, the
petitioner must prove three elements:
(1) the person is unable to manage his or her property and affairs effectively;
(2) this lack of ability is caused by physical or mental disability, disease, habitual
drunkenness, addiction to drugs, imprisonment, compulsory hospitalization, confinement,
detection by a foreign power, or disappearance of the person;
(3) the person has or may be entiiled to property or benefits that require proper
management.

ET ~ 13-201(c).
The petitioner must also present evidence that the proposed guardian is a fit and appropriate
person to be appointed, that s/he is capable of carrying out tl~e responsibilities of a guardian, and
that no one of higher priority is available to serve.
PERSONS WHO MAY BE APPOINTED GUARDIAN OF THE PROPERTY
Priorities for appointment of guardian of the property are listed in ET § 13-207. They are

Rei~er to Chapter VI11 for more inforn~ation on the ADA and other relevant federal laws.
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listed below in descending order of priority.
1. A fiduciary who was appointed by a court of a foreign jurisdiction where the disabled person
resides.
2. A person or corporation designated in writing by the person when he or she was at least 16
years of age and had the mental capacity at the time ofthe designation to make an intelligent
choice.
3. The person's spouse.
4. The person's parents.
5. A person or corporation nominated by the will of the person's deceased parents.
6.'the person's children.
7. The person's heirs if he were dead.
8. The nominee of a person, institution, organization or public agency caring for- the person.
9. The nominee of a government agency paying benefits to the person.
10. Any other person considered appropriate by the court.
The court must select the best qualified among those of equal priority but may disregard
priority for good cause. Specified persons may waive their priority and nominate a substitute. ET
13-207(b). A nonresident of the state may be named if that person files an irrevocable
designation of a Maryland resident on whom service can be made. Note that the court may not
name an official or employee of a local department of social services, the State Department of
Human Resources, or the state or local area agency on aging as guardian of the property. ET §
13-207(e).
CONTENTS OF THE APPOINTMENT ORDER

•
•
•
•
•
•
•

An order appointing a guardian must contain the following, according to Rule 10-108(a):
whether the guardianship is of the person, property or both;
the name ofthe disabled person;
the naive, address, and telephone number of the guardian;
the reason for the guardianship;
the amount ofthe bond, ar that it is waived;
the date upon which reports of the guardian are due; and
the specific powers and duties of the guardian by express recitation or by reference to the
specific paragraphs of an applicable statute containing them, and any limitation on those
powers or duties.b

Letters of guardianship of the property should list any restrictions on the powers of the guardian.
Rule 10-108(b); ET §13-215.
The court has continuing jurisdiction to modify the order on its own initiative or upon
petition of any interested person. Rule 10-108(d). The right to petition for modification is not
limited to interested persons who responded to the show cause order and participated in the trial.
Modification of the guardianship order may only occur after notice and an opportunity for a

See ET ~ 13-206(c) and (d)for a general description of a guardian's powers, ET ~ 13-214 for the guardian's
powers and duties as to distribution of property, ET § 15-102 for a fiduciary's powers and duties, and ET ~ 13-222
for the powers of foreign fiduciaries.
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hearing.'
BOND REQUIREMENTS
The court generally may not require a corporate guardian to fut~lish bond, unless the
instrument nominating the guardian or' creating the estate specifically requires the guardian to
give bond and the estate is valued at more than $10,000. Rule 10-702(a); ~T ~ 13-208(b). If the
guardian is an individual, the court may in its discretion require a bond if necessary for the
protection of persons interested in the estate's admiliistration, but only in exceptional
circumstances if the instrument creating the estate excused bond. Rule 10-702(a); ET §13-208(a)
and (c). The court may at any time change the amount of the bond or the type and value of the
security to be given for the performance of the bond, but the amount of the bond cannot be
greater than the aggregate value of the property under the guardian's control. Rule 10-702(d); ET
§13-208(e). The terms of the bond to be filed with the court are set forth in Md. Rule 10-702(e).
A guardian who must file a bond Inay pay the bond premium (but not the principal) out of the
income of the estate unless otherwise directed by the court. Rule 10-7020.
THE GUARDIAN'S SCOPE OF AUTHORITY
"[A]fter appointment of the guardian, the court has all the powers over the
property of the... disabled person that he could exercise if not disabled."

ET § 13-203(c).
"A guardian shall utilize [his] powers...to perform the services, exercise his
discretion, and discharge his duties for the best interest of the...disabled person or
his dependents."
ET §13-206(c)(1).
The standard of care that must be met by the guardian of tl~e property is that of"a man of
ordinary prudence dealing with his own property." ET X13-212. The guardian's qualification
vests in the guardian title to all property that is held by the disabled person at the dine of the
appointment or acquired later. ET § 13-206(c)(1). Bank accounts must be titled in the name of
the guardian, as "Guardian for" the disabled person. Rule 10-704(a)(1). Securities may, but
need not be, titled in the same way. Rule 10-704(a)(2) and (b); ET §15-102(x). All other
intangible assets and all tangible personal property that requires title must also be titled in a
similar fashion unless it is impractical. Rule 10-704(a)(3). Real property need not be titled in t11e
guardian's name if it is in the county where the court is located or if the guardianship order is
filed in the land records where the property is located. Rule 10-704(c).
The guardian of property may petition the court for permission to deposit cash in a
federally insured financial institution in a "single restricted account" if the entire estate consists
of not snore than $75,000 in cash. Such an account must be titled in the guardian's name, as

'Although the rule does not specify who is entitled to notice, the better practice is to require notice to all
interested persons entitled to original service. Similarly, the rule does not specify what type of hearing is required,
but it stands to reason that the hearing must comply with the requirements for the original guardianship hearing.
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"Guardian for" the disabled person,"withdrawals subject to the order of the Circuit Court for _
County." Rule 10-705(a). If such an account is worth not more than $10,000, no
annual accounting is required unless ordered by the court. Rule 10-705(d). The court may
require that the fiduciary request a separate order for' each withdrawal from a restricted account
or may pre-authorize withdrawals up to a specified amount for a period of up to one year,
renewable annually. Rule 10-705(b).
The guardian also becomes the statutory agent of the disabled person for the purpose of
filing all government reports and returns, including federal and state tax returns. ET ~ 13-206(d).
If the guardian or any other interested person has questions regarding the estate or its
administration, he or she may petition the court to resolve the question. ET §§13-203(d) and 13210.
The following property disbursements or distributions (from both income and principal)
are permitted without court authorization or confirmation under- ET § 13-214:
• for the clothing, support, care, protection, welfare, and rehabilitation of the disabled
person, giving consideration to the probable period oftime the disabled person will need
such support and care and to the needs of persons dependent upon the disabled person;
• for the beneft of persons legally dependent on the disabled person;
• if the guardian believes or the court has found that the disability has ceased, distribution
of the estate to the former disabled person, usually in kind, after meeting all prior claims
and expenses of administration;
• when the disabled person has died, delivery of any will of the decedent in the guardian's
possession to the appropriate court and delivery of the estate to an appointed personal
representative of the decedent or other person entitled to the estate;
• if the guardianship is terminated for reasons other than cessation of disability or' death,
distribution of the estate in accordance with the termination order.
The statute was amended in 1999 to allow the guardian to make gifts from the principle
and income of tl~e estate, and to disclaim the right to of succession or transfer of any property or
interest in property. These changes take effect October 1, 1999.8
In addition, under ET § 15-102, a guardian, as a fiduciary, may perform a large number
and variety offunctions without application to, approval of, or ratification by a court,9 including
the following:
• invest in, sell, mortgage, exchange or lease any property, real or personal;
• borrow money foi• the purpose of protecting property and pledge property as security for
the loan;
• effect a fair and reasonable compromise with any debtor or creditor and extend or renew
any obligation by or to the fiduciary estate;
• retain assets owned by the disabled person, including assets in which the fiduciary is
personally interested;
• receive assets from any sources, including other fiduciaries;

s 1999 Md. Laws 662.
These powers may be extended or limited by the court as deemed appropriate. ET § 15-102(b)(3).
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perform the contracts of the disabled person that continue as obligations of the fiduciary
estate;
satisfy written charitable pledges of the disabled person;
deposit funds from the fiduciary estate in checking accounts, insured interest-bearing
accounts, or short-term loan arrangetnents;
vote securities in person or by proxy;
insure the property of the fiduciary estate against damage, loss and liability, and insure
him herself as fiduciary against liability in respect to third parties;
pay taxes, assessments and other• expenses arising from the administration of the estate;
sell or exercise stock subscription, option or conversion rights, and consent to or oppose
changes in structure of a corporation or other business enterprise;
employ for reasonable compensation agents, attorneys, auditors, investment advisors or
other persons with special skills to advise or assist the fiduciary with respect to the
administration of the estate;10
prosecute, defend or submit to arbitration any actions, claims or proceedings in any
jurisdiction for the protection of the fiduciary estate;
continue as or become a limited partner in airy partnership;
incorporate any business or venture that forms part of the fiduciary estate;
exercise options, rights and privileges contained in a life insurance policy, aiuiuity, or
endowment contract that is part of the fiduciary estate, including the right to obtain the
cash surrender value, convert a policy to another type, revoke any mode of settlement,
and pay all or part of the premiums on the policy or contract;
pay any valid claim;"
pay all or part of any mortgage, pledge, lien or other security interest encumbering assets
ofthe fiduciary estate, or renew or extend an obligation secured by the encumbrance, or
convey or transfer the assets to the creditor in satisfaction of the security interest, so long
as the action appears to be in the best interest of the fiduciary estate;
release or terminate any mortgage or security interest if the underlying obligation has
been fully satisfied;
exercise any inter vivos power that the disabled person could have exercised under an
instrument, including the power to sell, mortgage or lease;
hold securities in the name of a nominee or in other form without disclosure of the
fiduciary estate's interest;
in respect to any property in which the disabled person has any interest, determine
compliance with environmental laws, respond to actual or potential liability relating to
the property, take action necessary to prevent, abate or otherwise remedy an actual or
potential environmental liability, settle claims based on environmental liabilities, and pay
from the fiduciary estate the costs of these measures.
The guardian's paramount goal in managing the disabled person's estate should be not to

•o A guardian of the property may not pay more than $50 in attorney's fees unless the fee has first been approved
by a court order. ET ~ 15-]02(0).
" According to Rule 10-703, a fiduciary may petition the court to authorize or ratify a compromise or settlement
of any claim or matter relating to the disabled person's fiduciary estate. Notice must be mailed to interested
persons, and the court may authorize or ratify the proposed compromise or settlement, imposing any appropriate
terms or conditions, if the court is satisfied that the action is in the best interest of the estate.
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maximize financial return but to assure that the estate is used in the disabled person's best
interests, that is, to meet the person's needs for support and maintenance, medical care, social
and recreational activities, and rehabilitative ar educational services.
POWERS WITH RESPECT TO CARE OF THE DISABLED PERSON
"An adjudication under this subtitle shall have nn bearing on the issue of capacity
of the alleged disabled person to care for his own person."
ET ~ 13-205.
The guardian of the property may not infringe upon the powers of a guardian of tl~e
person or, if there is no guardian of the person, upon the disabled person's right to make personal
decisions about matters such as medical care, nutrition, living arrangements, or personal effects
such as clothing and furniture or recreational decisions. A guardian of the person has the right to
receive from the guardian of the property payment for room, board, care and maintenance
provided by the guardian of the person to the disabled person, on proper' documentation and at a
rate set by the court. ET §13-708 (d). Failure of the guardian of the property to make such
reasonable disbursements may be grounds for removal or other sanctions.
REPORTING TO THE COURT
Rule 10-706 mandates that guardians of the property file an annual fiduciary account with
the court. The report is a means for the court to supervise the guardian's actions, to verify that the
disabled person's property is being administered in the disabled person's best interests, and to
question whether the guardianship should be modified or terminated. Rule 10-708(a) sets out a
fornl for the annual report from a guardian of the property. The guardian must keep records of all
estate transactions and must allow inspection of the records upon request of the court or of any
interested person. Rule 10-706(a).
The fiduciary account must be filed within 60 days after the end of the reporting year,
unless the court or trust clerk gives an extension for good cause shown. Rule 10-706(b). The
reporting year ends on the anniversary of the date the court took jurisdiction or appointed the
guardian of the property or on any other date the court or trust clerk sets. The guardian must
send a copy of the accounting report to any interested person who requests one, and for a
beneficiary of the Department of Veterans Affairs, a certified copy to the local Department
office.
The first report must be filed within 60 days after the court has assumed jurisdiction over
the disabled person's estate or appointed a guardian of the property. This report must contain an
inventory of the disabled person's property and be substantially in the form set forth in Rule 10707(a). Unless the court orders otherwise, the trust clerk or guardian must furnish a copy of the
report to any interested person who requests it.
The trust clerk must examine each annual account, report to the court any irregularities in
the account, raise any other issues the clerk deems appropriate, and make recommendations to
the court. The court shall then review each annual account and either approve the account as is
oz• take other appropriate action. Rule 10-706(b)(4) and (5). The account need not be audited by
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a private auditor unless the court specifically requires it Rule 10-706(c). The guardian may
obtain a private audit of the account but may not be reimbursed for the cost of the audit out of the
disabled person's estate unless the court orders otherwise. The court riiay also order a private
audit pursuant to Rule 2-543 upon its own initiative or upon a petition filed by the guardian.
REPLACEMENT OF A GUARDIAN OF THE PROPERTY
When a gual•dian of the property becomes incapable of continuing as guardian, due to
resignation, disability, death, removal for cause, or other reasons, and no substitute or successor
guardian has already been named, the court may, on its own initiative or on the petition of any
interested person, appoint a substitute or successor guardian of the property. Rule 10-Ill(a).''
The rule specifically states that it is intended to operate in addition to, not in lieu of, any other
procedure provided by law or by the nominating instrument for the resignation or discharge of a
fiduciary.
Kesignation
If the guardian of the property wishes to resign, s/he must file a petition with the court
that has jurisdiction over the guardianship ar, ifjurisdiction has not been assumed, in the county
where the disabled person resides, or, for anon-resident, where the disabled person is physically
present, or any part of the property is located.-Rule 10-711(b). The petition must include the
guardian's reasons for resigning and may request the appointment of a substituted or' successor
guardian. Rule 10-711(a) It must be accompanied by an accounting pursuant to Rule 10-706 for
any period not covered in any annual accountings previously filed. rule 10-711(c). The petitioner
must give notice to the interested persons designated by the court by mailing to them by ordinary
mail a copy of the petition and the court-issued show cause order. Rule 10-71 1 (d). The court
may, and upon request of an interested person shall, hold a hearing on the petition. Rule 10711(~. The guardian's appointment is not -terminated until the court issues an order accepting
the resignation. Rule 10-711(e). If a successor guardian has not been appointed, the cow-t may
appoint a temporary guardian pending appointment ofthe successor guardian. Rule 10-7110.
If the guardian of property dies, the guardian's personal representative has the duty to
protect the estate property, the power to perform necessary acts, the duty to petition the court
immediately for appointment of a successor guardian, and the duty to file a final accounting and
deliver the estate property to the successor guardian. Rule 10-711(h); ET § 13-220(c).
Removal for Cause and Other Sanctions
If a guardian of the property fails to perform the duties of a fiduciary appropriately, s/~le
may be removed or may be subject to other sanctions either on the court's own initiative or on
the petition of an interested person. Rule 10-712. If an interested person files such a petition, it

''- This rule also applies to resignation of a guardian of the person, other than a public guardian, when the
guardian of the person has exercised control over the disabled person's property in any way. Rule 10-207(a).
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must be filed in the court that has jurisdiction over the guardianship13 and must state the reasons
for the guardian's removal. Rule 10-712(b). The court shall issue a show cause order that sets a
hearing date, and if the proceeding has been initiated by the court, the show cause order must
also state the grounds asserted by the court for the guardian's removal. Rule l 0-712 (d). The
order and a copy of the petition, if one has been filed, must be served on the guardian of the
property, the surety on any bond of the guardian, all interested persons, and any other person
designated by the court.
If the court finds grounds for removal14 as a result of the hearing, it may remove the
guardian and appoint a substituted or successor guardian as provided in Rule 10-711. Rule 10712(e). The removed guardian must file a final accounting pursuant to Rule 10-7100 and
delivery all property to the substituted ar successor guardian. Rule 10-7120. The court may,in
addition to or instead of removal, disallow any commissions from the time the default began,
require the guardian to perform the neglected duties, and impose any other sanctions it deems
appropriate. Rule 10-712(g).
TERMINATION OF THE GUARDIANSHIP
Rule 10-710 governs the procedure for termination of a guardianship of the property.15
Grounds for termination of the fiduciary estate of a disabled person include:
• the cessation of the disability that necessitated the appointment of a guardian;
• the disabled person's death;
• any other good cause for termination. Rule 10-710(a).
The guardian must file a petition to terminate within 45 days after discovering that grounds for
termination exist. Rule 10-710(b). If the guardian fails to do so, an interested person16 may
petition the court to terminate the estate. The petition must be filed in the court that has assumed
jurisdiction over the estate or, ifjurisdiction has not been assumed, in the county in which any part
of the property is located or in which the fiduciary resides, is regularly employed, ar maintains a
place of business. Rule 10-710(c).
The petition must be signed and verified and include a description of the petitioner's
interest in the estate, the name and address of each person entitled to notice, a statement of facts
establishing the grounds for termination, and documentation of those grounds (such as a medical
certificate or a death certificate). Rule 10-710(d). If the guardian is the petitioner, s/he must
submit a final fiduciary account containing the information required by Rule 10-708 for annual

Ifjurisdiction over the fiduciary estate has not already been assumed by a court, the petition must be filed in
the county where the disabled person resides or, for anon-resident, where the disabled person is physically present
or any part of the disabled person's property is located. Rule 10-712(c)(1).
" For a list of grounds for removal of a fiduciary, see ET ~ 1 S-1 12.
This rule also applies to tern~ination of a guardianship of the person, other than a public guardian, when the
guardian of the person has exercised control over the disabled person's property in any ~vay. Rule 10-209(a).
'~ The terns "interested person" includes, among others, the disabled person and the disabled person's personal
representative. ET § 13-221(a). For a definition of interested person, refer to Rule I 0-1030(2).
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accountings and a proposed final distribution of any remaining assets; if the petitioner is someone
else, the guardian must file a final accounting as directed by the court. Rule 10-710(f). The
petitioner must then send the petition and show cause order to the persons named as distributees
in the proposed final distribution, to other persons entitled to notice of annual accounts, and to all
other persons designated by the court. Rule 10-710(g). The court shall review the final account
and issue an order granting or denying the petition for termination and the release of the guardian.
Termination of the appointment of a particular guardian ends that person's rights and
powers pertaining to the office of guardian of the property. ET §13-220(b)(1). Unless the court
orders otherwise, the guardian whose appointment has terminated has the duty to perform acts
necessary to protect the estate and deliver the property to the successor guardian. Termination of
the appointment neither discharges the former guardian from liability for transactions or
omissions that occurred before termination nor relieves the former guardian of the duty to
preserve, account for and deliver the estate's property to the successor guardian. ET §13220(b)(2). In addition, all lawful acts ofthe guardian before the termination of the guardianship
remain valid and effective after termination. ET §13-220(b)(3).
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Some emergency situations require immediate action by the court to protect an alleged
disabled person from harm or another person from harm by the alleged disabled person.
Maryland law provides for an emergency guardianship proceeding in which a temporary
guardian is appointed to provide protective services. This procedure is used frequently for
consent to medical treatment which does not meet the statutory definition of eil~ergency care,'
but which must be carried out sooner than a typical guardianship proceeding allows. It may also
be used to remove a person from a dangerous situation, such as a person unable to care for
herself who refuses to leave her home voluntarily.
Before January 1, 1997, the Rules of Procedure had been silent i1i this area, although the
statute, ET ~ 13-709, contains a substantial amount of procedure. A Reporter's Note to proposed
Rule 10-210 recommends that the legislature may want to amend the statute to eliminate the
parts of the law which are procedural only and are covered now by the rules.2
"I,he procedure for emergency protective services follows closely guardianship procedure,
although on a shortened time frame. The alleged disabled person has all of the due process
protections available in a guardianship proceeding except the right to a jury trial, although the
court tray waive some rights if there is a showing of immediate and reasonably foreseeable
physical harm to the person or others if there is a delay in the proceedings.
STANDARD FOR APPOINTMENT OF AN EMERGENCY GUARDIAN
"Upon petition by an interested person, a court inay issue an order authorizing the
pl•ovision of protective services on an emergency basis to an adult after finding on
the record, based on clear and convincing evidence, that:
(1)...the person lacks capacity ...;
(2) An emergency exists ... ;and
(3) No person authorized by law or' court order to give consent for the person is
available to consent to emergency services.
ET §13-709(b).
Under ET~13-709(c)(1), the court must appoint a temporary guardian to take specific
protective action on behalf of an adult in an emergency situation.

' A health care provider may treat a patient who is incapable of making an informed decision about health
care, without consent, if
~ij rile iiE3iiiiciii 1S vi di1 cIiiCI~C11Cy IRe(ilCdl IIdIUI'~;

(2) A person who is authorized to give the consent is not available immediately; and
(3) The attending physician determines that:
(i) There is a substantial risk of death or immediate and serious harm to the patient; and
(ii) With a reasonable degree of medical certainty, the life or health of the patient would be affected
adversely by delaying treatment to obtain consent. H-G §5-607.
'- 22:24 Md. Reg., P-28(Nov. 24, 1995).
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llEFTNITION
An emergency situation is one in which a person is living in conditions which present a
substantial risk of death or immediate and serious physical harm to himself/herself or others. ET
~ 13-1010. In such a situation the court can issue an order for emergency protective services if it
is shown by clear and convincing evidence that the person lacks capacity as defined in ET
X13-705(b) and no one else is authorized to consent to emergency services. This section is most
often used when emergency medical procedures are needed and there is no sun•ogate decision
maker available to give consent.3
However, if a law enforcement officer observes that an adult will suffer immediate and
serious injury or death if not immediately placed in a health care facility, and the person is unable
to give consent, and it is not possible to follow the procedures of the emergency protective
services section, the officer may transport the person to an appropriate Tlledical facility which
shall notify the next of kin and the director of the local department of social services. The
director shall then file a petition for protective services on an emergency basis within 24 hours of
the transfer to the health care facility. The treatment may not be rendered in a state mental
hospital, with some exceptions, unless civil commitment procedures are used. ET13-709 (a).
PETITION
Any interested person may file requesting a court to authorize emergency protective
services. Rule 10-210 (a). The case shall be fled in the county in which the alleged disabled
person resides or is physically present. Rule 10-210 (b). The petition shall contain the following:
■
information about the petitioner and his/her relationship to the alleged disabled person;
■
information about the alleged disabled person;
■
a brief description of the alleged disability;
■
the proposed protective services;
■
the reasons for seeking the jurisdiction of the court and for the relief sought;
■
the reasons the petitioner believes that the person alleged to be in need of emergency
p1-otective services is living in conditions presenting a substantial risk of death or
immediate and serious physical harm to that person or others;
■
the reasons the petitioner believes that the person alleged to be in need of emergency
protective services lacks the capacity to make or cominunieate responsible deei ons;
■
the reasons the petitioner believes that no person authorized by law or the courts
available to give consent to emergency services;
■
an explanation ofthe steps taken by the petitioner to obtain the consent of the person
alleged to be in need of emergency protective se1•vices to the proposed services and the
response of the person;
■
If tale alleged d1S3h~ed nei'S(~il h~S an attnrnev, the name and a~r~i•Pgc nf t}~P attnrrlP~, Tf trP

See HG §5-605 et seq. for conditions under which a surrogate may make medical decisions for another.
When a surroga[e is available, there is no need for a guardianship proceeding.
4 See ET §13-101(j) and Rule 10-103(fl(1) for definitions of interested person.
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person does not have an attorney, a request that one be appointed; and
the signature and verification of the petitioner.
Rule 10-210 (c).
Note that it is not necessary to attach physician's certificates to the petition, as it is in a standard
guardianship ofthe person filing. However, the court may ask for such infonilation.
PROCEDURAL RIGHTS
The person named in an emergency proceeding has rights similar to those in a standard
guardianship.
Right to Notice—ET § 13-709(e) and Rule 10-211
Notice shall be given in language reasonably understandable to the intended recipients.
The person has the right to notice 24 hours in advance of the hearing unless the court shortens the
time because immediate and reasonably foreseeable physical harm may come to the person or
other's if the proceeding is delayed,and attempts to give notice have been made.
Right to a Hearing—ET § 13-709(fj(1)(i) and (iii) and Rule 10-212
The court shall hold a hearing and the person has the right to be present, to present
evidence and to cross-examine witnesses. Rule 10-212(b) provides that upon request of the
alleged disabled person, the hearing may be moved to a place accessible to the person.
Right to Counsel—ET § 13-709(~(1)(ii)
The person has the right to counsel. If the person is indigent, the court shall appoint
counsel for him at the expense of the state.
The emergency nature of the proceedings often prohibits counsel from malting more than
a cursory investigation into the case. At the least, counsel should attempt to talk to or see the
person to verify the need for emergency procedures. A telephone call to the person's doctor is
often productive.
STANllARD FOR EMERGENCY ORDER
The court must find by clear and convincing evidence that:
L The person J~~ks s~aff~ient unr~Prstanc~ing or ~.apacity t~ make or communicate
responsible decisions concerning his or her person, including provisions for health care, food,
clothing or shelter, because of any mental disability, disease, habitual drunkenness, or addiction
to drugs, and that no less restrictive form of intervention is available which is consistent with the
person's welfare and safety, ET §13-705(b); ET §13-709(b)(1);
2. The person is living in conditions which present a substantial risk of death or
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immediate and serious physical harm to himself or herself or to others, ET X13-1010; ET

§13-709(b)(2); and
3. No person authorized by law or court order to give consent far the person is available
to consent to the emergency protective services tivhich are sought. ET § 13-709(b)(3) See HG
~§5-601 et s•eq. regarding health care decision-making by a surrogate.
The court may authorize the use offorcible entry of the premises of the person for the
purpose of rendering protective services or to transport the person to another location for the
provision of services. Forcible entry may be ordered only after a showing that attempts have been
made to gain voluntary access to the premises. Persons making forcible entry must be
accompanied by a police officer, the director of the local department of social services or a
designee, and if appropriate, a representative of the local department of health. ET §13-709(c)(7).
LIMITATIONS ON COURT ORDER - ET §13-709(c)
1. The court inay only order protective services that are necessary to remove the
conditions creating the emergency and shall specifically designate approved services in its order.
Tlie emergency order does not authorize hospitalization or a change of residence unless the court,
after a finding that such action is necessary, expressly includes such authority in the order. ET
~ 13-709(c)(1) and (2).
2. The order for emergency protective services is good only for 144 hours (six days). ET
§13-709(c)(3); Rule 10-231(c).
3. The court may extend the terms of the emergency order as appropriate after a showing
that the emergency conditions will probably continue or recur beyond the expiration of the
emergency order. A petition to extend the order shall be filed before the expiration of the original
six-day period and shall be accompanied by a petition for appointment of a guardian of the
person pursuant to ET §13-705. Such petition shall be heard on an expedited basis not more than
60 days after the filing of the petition. ET§13-709(c)(5); Rule 10-213(d).
4. The temporary guardian must submit a report to the court describing the name, place,
date, nature and other circumstances of the provision of protective services, whether forcible
entry was used, and the outcome, with copies to the disabled person, the attor~iey, the director of
the local department of social services and other interested persons. This report becomes part of
the court record. ET ~ 13-709 (i) and Rule 10-213 (e).
APPEAL
The nex~so~~ car the o>>arc~;~n of the person Ina; appeal an order or• any findings at a hearing
for emergency protective services. Such appeal shall be handled on an expedited basis by the
appellate court. ET § 13-709(j)
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There are special provisions relating to the conduct of a hearing in guardianship cases.
The rules concerning hearings for guardianship of the person and guardianship of the property
cases differ' in some respects.
MOTIONS
Presence of the Physician
Rules 10-205 (b) and 10-304(c) provide that a physician's certificate is admissible as
substantive evidence without the testimony of the physician unless an interested person or the
attorney for• the alleged disabled person requests the appearance of the physician not later than 10
days before the trial. These rules are patterned on CJ §10-306.'
Jury Trial
■
Rule 10-205 stakes that the court shall set the case for a jury trial when the petition
requests guardianship of the person. The disabled person or the attorney for the alleged
disabled person may waive the right to a jury trial at any dime before the hearing.
■
There is no right to a jury trial in cases involving only guardianship of the property. ET
§13-211(a).
■
A Reporter's Note ~o proposed Rule 10-205 states, "It is the Committee's view that the
alleged disabled person is presumptively entitled to a jury trial unless a jury trial is
waived. As pointed out in the Committee Note to former Rule R 77 b 1 (a),'capacity to
waive is a question to be decided on the facts in each case."'z
■
Where fundamental rights are concerned, the Supreme Court has held that: "A waiver is
ordinarily an intentional relinquishment or abandonment of a known right..." Johnson v.
Zerbst, 304 U.S. 458, 464 (1938). In Logan v. State, 289 Md. 460, 474, 425 A. 2d 632
(1981), the Court of Appeals applied this standard of waiver to a right granted by statute
ar rule.
■
A decision whether or not to waive a jury trial should be made early in the case to avoid
scheduling problems.
Place of Trial
The revised rules provide that upon motion by the alleged disabled person, the court may
hold the trial at a place to which the alleged disabled person has reasonable access. The reason

~ 22:24 Md. Reg. P-24 and 31 (Nov. 24, 1995).
'22:24 Md. Reg. P-24(Nov. 24, 1995).

Guardianship Hearings

VI-2

for the change of location must be due to the person's disability. Rules 10-205(b),' 10-212(b) and
10-304(b). Other locations would likely be the hospital or nursing home in which the person is a
patient.
Closed Hearing
The alleged disabled person inay request that a guardianship of the person case be heard
at a closed hearing, as provided for in ET§13-705(e). Although neither the statute nor the rules
contain a substantive provision for closing a hearing on guardianship of property, the Advise of
Rights form in Rule 10-303 states that the person has such a right.
Privileged Information
The alleged disabled person may file a motion in limine to prevent his or her treating
psychiatrist or psychologist from testifying, based on CJ~9-109. However, if the person raises his
or her' mental condition as an element of defense, there is no privilege. CJ§9-109(d)(3)(i).
HEARING
■
The alleged disabled person has the right to be present at the hearing unless "he has
knowingly and voluntarily waived the right to be present or cannot be present because of
physical or mental incapacity. Waiver or incapacity may not be presumed from
nonappearance but shall be determined on the basis of factual information supplied to the
court by counsel or a representative appointed by the court."
ET~~13-705(e) and 13-709(~(1)(i) and Rule 10-212(b)
See also, Rules 10-204 and 10-303.
■
Rule 10-205(b)(1) provides that the court shall set the case for• a jury trial in a
guardianship of the person proceeding unless that right is waived. There is no provision
for waiver of a hearing in guardianship of person cases, except that for beneficiaries of
the Department of Veterans Affairs, a hearing is to be held only in extraordinary
circumstances unless there is objection to the guardianship. Rule 10-205(b)(2)
■
Rule 10-304(b) states in guardianship of the property cases, that the court shall set the
case for trial if a response to the show cause order objects to the requested relief If no
objection is received and the court is satisfied that the petitioner has complied with
service and notice requirements, the court Inay, in its discretion, rule on the petition
summarily. Rule 10-304(a). The law provides that ihei-e shall be no jury trial in
guardianship of the property cases. ET §13-211(a).
■
The federal Americans with Disabilities Act requires that public entities such as courts
make their activities and services accessible to those with disabilities. The court should
make reasonable accommodations for the alleged disabled person, such as assistive

3 Amended rule effective July i, 1999.
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hearing devices for those who are hard of hearing. See Chapter VIII, Court Accessibility
for• Specific Populations.

CHAPTER VII
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LESS RESTRICTIVE ALTERNATIVES TO GUARDIANSHIP
At times it is absolutely necessary to seek a guardian for a person who is incapacitated. In
those cases, guardianship is a welcome solution to a difficult problem. In other cases, however,
there may be alternative ways to solve the problem. These altei7iatives i~iay not be the easiest
course, or the least expensive, but the law requires that guardianship be a last resort. This
Chapter discusses the reasons to search for alternatives and describes some solutions to common
problems which prompt guardianship filings.
REASONS TO SEEK ALTERNATIVES TO GUARDIANSHIP
■
First, the appointment of a guardian is a drastic measure. Guardianship can deprive a
person of the right to make virtually all personal and financial decisions. Some subjects of
guardianship proceedings are too disabled to understand the extent of this loss, and guardianship
will have no practical effect on their lives. For others, the appointment of a guardian is a
devastating event which leaves them angry and humiliated that control of their lives has been
taken from them.
■
Second, the law requires it. ET§13-705(b), allows a guardian of the person to be
appointed only ifthere is no less restrictive alternative. This requirement is part of the three
prong test for the appointment of a guardian of the person. Further, the petition requesting
guardianship must contain infornlation about what other alternatives have been tried and failed.
Rule 10-201(c)(4). A guardianship must be a last resort to solve a problem the person faces.
■
Third, filing for guardianship is costly and time consuming. Two attorneys, one
representing the petitioner and one representing the alleged disabled person, must be paid. There
may be expert witness fees for the testimony of physicians or psychologists. In some parts of
Maryland, it will take several months for a guardian to be appointed. Once appointed, the
guardian will have an obligation to file annual reports with the court. At the end of the
guardianship, a guardian must return to court and petition to terillinate the guardianship matter.
■
Fourth, a guardian of the person may have less authority to make decisions about life
threatening medical treatment than does a close relative who is not a guardian. Unless the
original court order specifically gives the guardian the authority to make decisions about life
threatening treatment, a guardian will have to return to court for approval to withhold treatment
when the person is close to death. If the same person were only a close relative or friend, and not
a guardian, s/he could make the same decision without court involvement, after consulting with
the disabled person's physicians. HG §5-605 and ET §§13-708 (c) and 13-711 through §13-713.
The existence of less restrictive alternatives can be raised as a defense to guardianship,
but finding ar. alternative ma}~ ~e a means ~f settling the case before tria;. Following is a list of
common alternatives.
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PERSONAL SAFETY
Persuasion by a Trusted Family Member or Friend
If a family member or friend can convince the person with disabilities to make a change
voluntarily, there is no need to file for guardianship. This is perhaps the easiest of the alternatives
to guardianship.
• For example, if the person living alone who is at risk to start a cooking fire will
voluntarily leave his/her home and go live with relatives, there is no need to file
for guardianship.
If the disabled person does not protest the change, or willingly accepts the services which
someone arranges for him/her, it is not necessary to have the court's involvement. Court
intervention would be necessary only if the person protests or resists a necessary change.
It is possible to admit a person to a nursing home and to apply for Medical Assistance and
other benefits on his/her behalf without being a guardian or an agent under a power of attorney.
The person may be moved to live with others or into one of the alternative housing options
outlined below without a guardian's approval.
Adult Protective Services
Many public and private services provide the help a person with disabilities needs to
her
enable
to stay in his/her home and community. It is not necessary for the person to have a
guardian in order to take advantage of these. Someone else can investigate and apply for these
services for the person. Not all services are available in all communities, and some may have
long waiting lists. Some charge a full fee, others have a sliding fee scale, and some are covered
by Medicare or Medical Assistance. Some are geared toward one group or another, such as the
e1de1•ly, or those with physical disabilities.
The local department of social services, the area agency on aging, the State Department
on Aging or the State Department of Health and Mental Hygiene will provide information about
what services are available. The Eldercare Locator, at(800)-677-1116, will identify services
elsewhere in the country.
Some of the services available in most areas of Maryland are listed below:
Case Management

The local department of social services, the area agency on aging, the State Department
of Health and Mental Hygiene, and private organizations provide case management services to
the elderly and those with disabilities. A case rlianager assesses the individual's needs and
coordinates services to the person so that she can remain at her highest possible level of selfsufficiency. This service may be provided free for those unable to pay, on a sliding scale, or for a
set fee.
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Home Healdr Services
Numerous home health care services are available for seniors and persons with
disabilities. They may be delivered on a monthly, weekly or daily basis and may be cheaper than
care in a nursing home. Medicare, Medical Assistance, or private insurance may pay for soiree or'
all of the costs for medical services. Other funding inay be available for services such as
shopping and house cleaning. Listed below are some of the types of help provided:

• Home health aides and skilled nurses oversee the person's care, administer medication,
assist with wound dressing and catheter care, and help with washing, dressing, feeding and
exercising.
• Nutritionists help plan diets for patietlts with special needs.
• Therapists provide physical, occupational, speech and respiratory therapy.
Homemaker and chore service workers help with shopping, meal preparation, cleaning,
household management, and transportation to the doctor, pharmacy, or shopping center.
Senior Care
Senior Care is a statewide long term care service delivery system which coordinates
community based services to individuals according to their needs. The person must be 65 or
over, at risk of entering a nursing home or institution, and have a limited income. The program
provides a comprehensive assessment of the individual's needs and a case manager to secure and
coordinate services. Additionally, the program has a pool of money for necessary services,
durable medical supplies, or equipment not available through traditional resources.
Adult Day Care
Adult day care centers provide the elderly or persons with disabilities a safe place to stay
during the day, companionship, limited health care, and activities. Some provide transportation
to and from the day care center. Many have special care programs for those with Alzheimer's
Disease. Some costs may be covered by Medical Assistance.
Respite Care
Respite care programs provide funding to pay a trained person to stay for short periods
with a person with disabilities in order to give the family care giver time offfrom the stressful
job of b?ing a ~arP biter. Medical As~:~tance may pay fir a snort stay in a nursing hcm~ for
respite care as well.
Meals on Wheels
This volunteer agency delivers free or reduced price hot meals to those who are
homebound and unable to cook for themselves. This service is especially useful to those who
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cannot use the stove safely.
Transportation to Medical and Other Appointtnenfs
Rides to medical appointments and shopping are often difficult to arrange for someone
who has disabilities. Many counties have a free or reduced price van service. Others provide
reduced price taxi vouchers.
Food and Prescription Drug Deliveries
Deliveries of groceries and prescription drugs to the home ofthe patient can often be
arranged with local stores and pharmacies.
Telephone Reassurance Programs
Volunteers make daily calls to those who are disabled and homebound to make sure they
are well and safe. This service may be part of a larger package of services to the person with
disabilities.
Home Visitors and Pets on WJieels
Volunteers or volunteers with their pets visit those in nursing homes or those who cannot
leave their homes to provide companionship and much needed stimulation. For those who live
alone, these volunteers can also monitor how the person is faring and can call for help if it is
needed.
Unpaid Utility Bills
Some Maryland utility companies will notify a third party if a person does not pay his/her
utility bill. This acts as a check on someone who forgets or who is not physically able to write
monthly checks.
Postal Service Checks
The U.S. Postal Service will arrange to have a letter carrier check on a person periodically
when delivering mail.

ALTF,RNATIVE HOUSING ARRANGEMENTS
<~ new and s~zpp~rtive ho~:~inb ar-ange:~lent inay alleviate pr~blen~s sucr as a person's
unsafe cooking habits or wandering outside at night. Alternative housing options provide varying
degrees of assistance. Some simply provide lousing plus one or two meals a day; others provide
full care for all the activities of daily living. They range widely in cost. There may be some
public funds available to help pay for them.
These housing options can help a person maintain her independence as long as possible
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and provide a more home-like setting than does a nursing home. If a person will move to one
willingly, there may be no need to file for• guardianship.
Assisted Living Facilities
Assisted living facilities generally provide help with bathing, dressing, meals and
housekeeping. They are for those who cannot live alone, but who do not need the level of nursing
care provided by a nursing home. Most are rental units. Residents live in a private or semiprivate room. The staff provides three meals a day, and help with activities of daily living,
depending on the persolis individual needs. There are a number of assisted living programs
which provide rental assistance, and some are covered by Medical Assistance.
The State Department on Aging publishes The Housing DirectorX, a statewide listing of
alternative housing options for• seniors.
a. Assisted Living--Multi-Family Model. Under this program, the resident lives in
his or her own apartment in an apartment building designed for senior citizens or those with
disabilities. To be eligible to receive the service, the individual must be elderly or have
disabilities, need assistance with activities of daily living, and be unable to live independently.
The program usually provides 2-3 meals a day, personal assistance, housekeeping, and general
supervision. Rent assistance may be available for low income persons who might otherwise be
in a nursing home.
b. Group Homes. In a group home,4-15 residents share a single household. The
home may be a private dwelling ar it may be a specially designed facility. Group homes offer a
family-like environment while providing assistance to those who cannot be totally independent.
The residents have private or semi-private bedrooms and share other common areas of the home.
The staff provides 24 hour supervision, 3 meals a day, and personal assistance and may provide
activities for residents. Some assistance with the cost may be available from the State for• low
income individuals who might otherwise be in a nursing home.
c. Adult Foster' Care. A family shares its home with and provides meals to an
adult who is unable to live alone. These homes have fewer residents than group homes.
d. Domiciliary Care. The staff of a domiciliary home provides only custodial
care to residents. This model is more like a nursing home, but residents do not need the level of
nursing care that is provided in a nursing home.
e. Community Residential Services. The Department of Health and Mental
Hygiene provides a limited community residential program for those with menial illness or
developnl~ntal disabilities. Indio;duals live iii s~;~ei~ise~i 1iu~~ies c~~ a~ariiiier~is, usually wi~ih
others with the same disabilities.
Continuing Care Retirejnent Communities
Continuing care retirement communities(CCRCs)offer a range of housing and health
care services in one place. Residents may enter the facility able to live independently in their
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own apartment with cooking facilities, and later move to an assisted living arrangement or a
skilled nursing unit as their health declines. These communities agree to provide a secure and
protected environment, and access to medical, nursing home and other health-related benefits as
long as the resident lives. The number and scope of prepaid services varies, as do financial
arrangements. Some require residents to be older than a certain age.
Residents in a CCRC pay an entrance fee and sign a residence contract for a period of
more than one year. The resident may be required to transfer assets to the community, and to pay
monthly fees in addition to the entrance fee. The cost for this type of facility is substantial.
SUBSTITUTED CONSENT TO MEDICAL TREATMENT
If the problem prompting a guardianship case is that the person is in need of medical care,
close relatives or friends may be able to authorize the treatment under the provisions of the
Health Care Decisions Act, HG§5-601 et seg. The law sets out the requirements for executing an
advance directive for medical care. If there is no advance directive, the law establishes
procedures for a surrogate decision maker to consent or refuse consent to medical treatment
without the need for the appointment of a guardian.
Advance Directive: When a person is competent, s/he may write and sign or orally
dictate, an advance directive for health care. An advance directive may appoint someone else to
make decisions in the event that the person becomes unable to do so and may describe what care
a person wants. The advance directive is also called a living will or a health care power of
attorney.
Surrogate Decision Making: If the person did not appoint a health care agent, a surrogate
decision maker may consent to health care. The Health Care Decisions Act sets out the
circumstances under which someone else can make decisions for a person who is unable to make
a decision.

Either of these methods would allow someone else to make a health care decision for an
incompetent person without having to file for guardianship. The two are described in more detail
below.
Advance Directives

An advance directive is a statement of a person's wishes about future health care. The
advance directive may
•appoint another person to make decisions for the person,
state what type of care the person would want in certain situations, or
do both.
It may be made in writing or orally.
a. Appointment ofhealth care agent. The person making the advance directive,
the principal, can appoint a person, the agent, to make health care decisions for him or her.
Unless the advance directive states otherwise, the agent's power becomes effective when the
attending physician and a second physician certify in writing that the patient is unable to make an
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informed decision. (If'the person is unconscious or unable to communicate, a second certificate is
not necessary.) HG§5-602(e).
Once the document takes effect, the agent has primary authority to make decisions about
the person's care. The agent must base his or her decisions on what the patient would have
wanted in the situation. HG§5-602(h)
b. Health care instructions. The person inay also state in an advance directive
exactly what care she would want in a given situation. Usually the person says whether she
would want life sustaining treatment, such as a respirator or tube feeding, if she is near death or if
there is no hope of her recovery. HG§5-602(a)
c. Oral directives. Under certain circumstances, a person can orally appoint a
health care agent and give instructions regarding treatment. To make an oral advance directive,
• the person must be mentally competent;
• the person must give the instructions in the presence of the attending physician and one
witness; and
• the physician must write the person's instructions or statement in her medical record.
Then the physician and the witness must date and sign the notation. HG§5-602(d)
Surrogate Decision Making
If a person does not have an advance directive, and is unable to consent to treatment, a
surrogate decision maker can make health care decisions for her. A surrogate is a substitute or a
proxy, a person who makes a decision for the incompetent patient, based on what that person
would have wanted. If a surrogate decision maker is available, it may not be necessary to appoint
a guardian of the person.
Surrogate decision makers. The law lists these individuals as surrogate decision
makers, in the following order of priority:
• a guardian previously appointed by the court;
• a spouse;
an adult child;
• a parent;
• an adult brother or sister; or
• a competent friend or other relative.
HG§5-605(a)(2).
A sun•ogate from the last category, other relative or' friend, must sign a statement
confirming that
•the patient's wishes are well known to the surrogate,
•stating specifically that he or she is a close relative or friend of the patient, and
•giving specific information showing that the surrogate and patient had sufficient regular
contact for the surrogate to be familiar with the patient's activities, health and personal beliefs.
The statement should include such facts as how long he or she has known the patient, how
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frequently they had contact, and what he or she knows about the patient's beliefs and wishes. T'he
statement is given to the physician and is placed in the person's medical record. HG ~5-602(a)(3).
Surrogates vs. guardians. A surrogate acting under the Health Care Decisions
Act may have more authority than a guardian to snake serious medical decisions.
The guardianship law states that a guardian must get the court's approval for a medical
decision which poses a risk to the life of the person, except under two conditions. First, if the
court is appointing a spouse, a parent, an adult child, an adult brother or sister, or adult
grandchild as guardian, the court may state in the initial guardianship order that the guardian can
make decisions about life threatening treatment without the court's permission. Second, if the
person leas appointed the guardian as an agent in an advance directive, the guardian does not have
to seek the court's permission to make such a decision. Any other guardian, however, will have to
get the court's approval before making a decision about life threatening care, for example, to
terniinate life support. ET§13-708(c).
On the other hand, a surrogate decision maker- who is not a guardian does not have to
request the court's permission before making such a decision. The surrogate only will have to
consult with the person's physicians and make a decision based on what he or she knows the
person would have wanted. HG§5-605(c)(1). This simpler procedure is another reason to avoid
the appointment of a guardian of the person unless absolutely necessary.
Standardsfof~ surrogates. Unless the person's wishes are unknown or• unclear, the
sun-ogate's decisions must be guided by what the patient would have wanted. In deciding what
the person would have wanted, the sun~ogate should consider the following factors:
• the person's current diagnosis and prognosis;
• the person's expressed preference regarding the treatment at issue;
• the person's behavior and attitude toward medical treatment;
• the person's attitude toward a similar treatment for another individual;
• the person's relevant religious or personal beliefs; and
• the person's expressed concerns about the effects of his or her illness and
treatment on family or friends
HG~5-605(c)(2)
If the person's wishes are totally unknown or unclear, as in the case of a someone who has
had profound mental retardation all of her life, or in the case of a person who is unconscious
when brought to the hospital, a surrogate must decide based on the person's best interest. "Best
interest" means that the benefits of treating or not treating the person outweigh the burdens of
doing so.' In de~ic~in_~ what is in the best interest ~f t}~e person, the su~-r~gate must consider:
• the effects of the treatment on the physical, emotional and mental functions of the
person;

' See Superinterulent of Belchertown v. Saikewicz, 370 N.E. 2d 417 {Mass., 1977). This case established the
principles of the best interest test which many states have enacted into law.
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• the physical pain that the person would suffer from the treatment or from the
withholding or withdrawal of the treatment;
• the humiliation, loss of dignity, and dependency the person is suffering as a result of
the condition or as a result ofthe treatment;
• the effect the treatment would have on the life expectancy of the person;
• the person's potential for recovery, with the treatment and without the treatment;
the risks, side effects and benefits of the treatment; and
• the religious beliefs and basic values of the person.
HG§§5-601(b) and 5-605(c).
Since surrogate treatment decisions are based on the kind of care the person with
disabilities would want, it is especially important for older persons and those diagnosed with the
early stages of serious diseases, such as Alzheimer's disease, to express their wishes to family
and friends about future care.
Disputes among surrogates. In some cases, more than one individual may qualify
as a surrogate decision maker with equal decision making authority.
• For example, siblings have equal status as sun•ogate decision makers, yet they may
have conflicting ideas about their parent's care.
If surrogates disagree about a person's health cat•e, and the person is in a hospital or a
nursing home, the physician must refer the case to the patient care advisory committee to try to
resolve it. HG ~5-605(b)(1). Each hospital and nursing home in Maryland must have such a
committee, made up of stafffrom the institution, and possibly people from the community and
clergy. HG§19-372(a). The patient care advisory committee will investigate, negotiate, and
advise the surrogates and the physicians. If there is still disagreement, it may be necessary to file
for- guardianship ofthe person or an emergency guardianship.
If the person is not in a hospital or a nursing home, and surrogates of equal priority
disagree about withholding or withdrawing life sustaining procedures, the physician may not
withhold or withdraw treatment without a court order. HG §5-605(b)(2).
Limitations on surrogates. A surrogate may not authorize action with respect to
medical treatment
• when the patient, even if incompetent, has expressed disagreement with such action.
When the patient has disagreed with such action, it is necessary to petition for
appointment of a guardian in order to consent to treatment. HG§5-611(e)(2).
• when the treatment is sterilization, or treatment for a mental disorder. HG§5-605(d).
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PROTECTION OF PROPERTY
Representative Payee
Guardianship ofthe property may be unnecessary if the individual's income is mainly
from Social Security, Supplemental Security Income, Veteran's Administration or other
government benefits, and the person has few or no assets. These agencies will appoint another
person or agency to receive benefit checks for a person who is unable to handle her benefits
alone. The person appointed is called the representative payee. Once appointed, the
representative payee can collect the person's monthly income and use it to pay her bills.
There are many advantages to the representative payee program. The representative payee
serves the same simple money management function as a guardian of the property but it is not
necessary to file in court. The processis much simpler and less expensive than a guardianship.
Since a court does not find the person incompetent, the person retains a sense of independence
and autonomy.
The agency paying the benefits will oversee the representative payee in much the same
way that the court supervises a guardian of the property. The representative payee must file an
annual report with the agency, verifying that the person's funds have been spent on her needs.
Representative payees are usually family members or friends; but service providers,
public agencies and volunteer organizations can also serve as representative payee. However, a
conflict of interest could arise if the person serving as representative payee also cares for the
person and takes a fee from the funds for that care. Federal law limits those who may collect a
fee to community-based, non-profit social service agencies, licensed and bonded in the state. In
addition, the agency must serve at least five persons as representative payee and not be creditor
of the individual. The agency must apply to SSA for authorization to collect a fee. Once
authorized, the agency may charge the lesser of 10% of the person's monthly benefit or $25.~
To be named a representative payee, one applies to the agency paying the benefits. A
physician must sign a medical form which certifies that the person is not able to handle her own
money. This form is filed with the agency. The agency will ask if it is in the best interest of the
person for a representative payee to be appointed. The agency will notify the person that
someone has applied to be her representative payee. If the person does not object, the agency will
send the monthly check to the representative payee, for the use of the beneficiary. The
representative payee can open a bank account in both names and can pay the person's bills and
buy necessities for her from the monthly income. The representative payee must always act in the
best interest of the person.'
Private pension programs sometimes have representative payee plans as well.
Power of Attorney
A guardian of the property may not be necessary if the person writes or has written a

20 CFR 40~1.2040a(g)(i) and 416.640a(g)(ij.
20 CFR 404.2035(x) and 20 CFR 416.635(x).
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durable power of attor~iey. An agent appointed in a power of attorney usually is given the same
authority a guardian would have to handle all financial matters for the principal. ET§13-601(b).
A power of attorney must be written when the person is mentally competent. For some
persons with dementia, it may be too late to write a power of attorney. However, others affected
by confusion or mental retardation may be able to express adequately what they want. Even a
person who has been diagnosed as being in the early stages of Alzheimer's disease niay possess
the necessary competency to execute a power of attorney. The person must be able to understand
what property she has and the consequences of appointing an agent, and be able to clearly
communicate his/her wishes, stating that slie wants a certain person to handle her financial
affairs.4
Banking Services
Banks can provide some money management services for those who have accounts. It
may be possible to arrange for the following services:
Direct Deposit. A person's regular income, such as pension or Social Security checks,
can be directly deposited into the individual's account.
Direct Payment. The bank can make direct payments from the individual's account for
routine bills such as rent, mortgage payments, nursing home payments, and monthly utility bills.
Persofial Money Managers. If the person has substantial funds, she can hire a personal
money manager to receive funds and pay bills.
Power ofAltorneyAccounts. Banks will establish accounts which allow an agent to act
for the owner of the account only in banking matters at that bank.
Joint Ownership of Bank Accounts
Many older persons establish joint bank accounts with their spouses, children or other

trusted relatives to make sure that the funds in the account go to the other person when the first
one dies. Joint bank accounts can also prevent the need for a guardian of the property.
A joint account must be established when the joint owners are mentally competent.
However, as with a power of attorney, a person who has limited understanding Tnay be able to
sign willingly and knowingly a bank's signature card to establish a joint account so that someone
else can help with finances.
There are some disadvantages to joint bank accounts. Because adding a person's name to
a bank account gives that person an int~r~st in the funds in the account, gove~;ii~~~t ue~eft
programs, such as Medical Assistance, may see this as making a prohibited gift. Medical
Assistance may attribute ownership of all the funds in a joint account to the person applying for•

Marshall B. Kapp &Douglas Mossman, Measuring Decisional Capacity: Cautions on the Co~utn~ction of a
"Capacimeter," 2 Psychology, Public Policy and Law 73, 87-88 (1996).
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benefits, regardless of original ownership of the account. It may change the person's estate plan,
so that the money goes to someone other than the person named in a will. The funds in a joint
account may be attached by the co-owner's creditors.
Specific Transaction--ET §13-204
Maryland law provides for court authorization of a one-time transaction to transfer a
specific piece of property without the appointment of a guardian of the property. ET § 13-204.
Application of this section is less restrictive than placing the client under afull-fledged
guardianship of the property. This procedure is useful when there is only one relatively simple
financial matter to be handled, such as a car to be sold, or an insurance policy to be converted to
cash so that the person can qualify for Medical Assistance to pay for nursing home care.
Although a court proceeding must be filed, once the transaction is completed, the case is
closed. There is no permanent guardian of the property, no need to file a yearly accounting, and
no need to file a petition to close the guardianship estate after the person dies. In addition, the
person does not permanently lose her independence or broad based rights as in guardianship.
Trusts
A trust may be useful to avoid guardianship of the property. Since there is a fee charged
by the trustee, this device is usually only used if there are substantial assets.
Since a trustee has the same authority as a guardian to collect funds and spend them for the
benefit of a person who cannot act for herself, no guardian of the property is necessary.
Rule 2-202--Capacity
If the reason for requesting a guardian is that the alleged disabled person must file or
defend a lawsuit, Rule 2-202 provides for an alternative to filing for guardianship. Under that
rule, a person under a disability may sue by his or her next friend, subject to any order of the
court for the protection of the person. Rule 2-202 (b). If the person with disabilities is being sued,
and there is no fiduciary, the court must appoint an attorney to represent and defend the person
for the purposes of the litigation only. Rule 2-202 (c).
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ACCESS TO COURT FOR OLDER PERSONS AND PEOPLE WITH DISABILITIES
Individuals who are involved in court actions, particularly as subjects of guardianship
proceedings, often have an impairment that makes their participation in the proceedings, and
access to equal justice, difficult or impossible unless specific accommodations are made. With
the passage of the federal Americans with Disabilities Act(ADA)' in 1990, state and local public
entities, including courts, are obligated to provide individuals with disabilities an equally
effective opportunity to participate in or benefit from the entities' programs, benefits and
services.'- Moreover, when viewed in their entirety, a public entity's services, programs, or
activities must be readily accessible to and usable by persons with disabilities.'
Maryland Rule 1-332 places an affirmative duty on an attorney to notify the court if the
attorney, a party or a witness needs accommodation under the ADA to fully participate in a court
proceeding. The attoi7iey must notify the court promptly by providing The information contained
in Form 1-332 in the appendix to the Rules.
Accessibility to services, programs and activities includes physical access to buildings,
rooms, and services, communications access to any type of proceeding or service, and what may
be called "attitudinal access," that is, the absence of prejudicial attitudes in court personnel
towards the person with the disability. The following sections will describe various categories of
impairment or disability, outline common attitudinal, physical, and communications access
barriers, and set forth appropriate measures one can take to ensure full and equal access to court
proceedings for persons with disabilities.

PEOPLE WITH DISABILITIES IN AMERICAN SOCIETY
The ADA was passed in part because of the government's recognition that the population
of persons in America with physical or mental disabilities numbers in the tens of millions_4 This
number is increasing as the population ages and as medical advances make it possible to save the
lives of persons suffering severely disabling injuries. Until the ADA's passage, most federal
legislation used the term "handicapped" to indicate an individual with a medical impairment who
was in some way handicapped in the ability to function in the everyday world, either by actual
impairnlent, by barriers, or by prejudicial attitudes. The ten11 "individual with a disability" has

42 U.S.C. ~ 12101 et seq.
28 CFR §35.]30(6)(1)(iii). This regulation goes on to state that the public entity shall provide the services,
programs and activities in the most integrated setting appropriate to the need of qualified individuals with
disabilities. The question of the "most integrated setting " is at issue in a case now before the Supreme Court,
Olmstead v. LC, ]38 F. 3d 893 (11'~ Cir. 1998), cert. gi~nnted, 1 19 S. Ct. 617, 142 L. Ed. 2d 556(U. S. Dec. l4,
1998)(No. 98-536). The case was argued April 21, ]999.
Id.

" As of 1990, 43 million persons. See Laura F. Rothstein, Disabilities and the La~~~ 2"d Ed.(MA: West Group,
1 997), P.].
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become the preferred terns and is used in the ADA. In this forn~ulation, a person is not
characterized by his or her disability but is identified as a person first, i.e., as someone with many
different characteristics, only one of which is a disability. Word choice is important not only
because of the need to avoid confusion but because a person's disposition may depend nn the
labels that medical and legal institutions and practitioners attach to that person.
The legal definition of who is protected under the ADA includes individuals who have a
physical or mental impairnlent that substantially limits their ability to carry out one or more
major life activities, are perceived as being so impaired, or have a record of such impairnlent.~
Major life activities include such activities ascaring for one's self, performing manual tasks,
walking, seeing, hearing, speaking, breathing, learning, working,e and bearing children.'
Physical impairments are defined as a physiological disorder or condition, cosmetic
disfigurement, or anatomical loss, which affects one or snore of the following body systems:
neurological, musculo-skeletal, special sense organs, respiratory, cardiovascular, reproductive,
digestive, Benito-urinary, heroic and lymphatic, skin, and endocrine.$ Specific examples
particularly relevant to the elderly are orthopedic, visual, speech and hearing impairments,
cancer, heart disease, and diabetes. Other examples include cerebral palsy, epilepsy, muscular
dystrophy, multiple sclerosis, HIV disease (symptomatic or asymptomatic), tuberculosis, drug
addiction, and alcoholism. Mental impairments include Tnental or psychological disarders, such
as mental illness, mental retardation, and specific learning disabilities. Examples particularly
relevant to the elderly or to subjects of guardianship proceedings include depression,
schizophrenia, and dementia caused by Alzheirner's disease. Drug addiction itself is an
impairment, but individuals who are engaged in the current illegal use of drugs are not protected
under the ADA.~
BARRIERS TO ACCESSIBILITY OF THE COURTS
An essential component of equal access to justice are courthouses and courtrooms that are
reasonably free of barriers for everyone, including persons with disabilities. Most courthouses
have been built to instill a sense ofreverence, perhaps even awe, ofthe law in persons who enter
the building. The images of power and impartiality are often conveyed through such
architectural features as large columns, high ceilings, heavy doors, many flights of marble (i.e.,
slippery) stairs, indirect lighting, dark colors, and complex legal procedures and tei7ninology.
Entering into and getting around inside such buildings, as well as navigating the legal system, is
relatively easy for young, healthy adult males of greater than average height, build, and
education, but since most persons -- and certainly most persons with disabilities -- do not fit this

`42 USCA 12102(2); 28 CFR §35.104.
~ Id.
~ Bragdon v. Abbott, 66 USLW 1789(S. Ct 6/25/98).
8 42 USCA §§ 12210 and 121 1 1(b); 28 CFR X35.104.
28 CFR §35.]3 I .
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description, courthouses, courtrooms and court proceedings may contain many barriers that make
access difficult, if not impossible.
Barriers posed by the judicial system differ, depending on what type of disability a person
has. For persons with affective and cognitive disabilities, barriers may be created by policies,
procedures and attitudes of court personnel. For- persons with sensory disabilities, such as loss of
vision, hearing or speech, access may be limited by physical as well as communications barriers.
Persons with manipulatory or locomotor disabilities usually find themselves restricted from equal
access to the judicial system by physical or architectural barriers. Below are some examples of
barriers persons with each type of disability are likely to encounter.

Attitudinal and Procedural Barriers10
Courtroo»r Procedures. Courtroom procedures can contribute to the confusion a person
with cognitive or affective disabilities inay be experiencing. The person may have to wait a long
time before his ar her case is called, and there may not be a waiting room where he or she can
rest. The case may be postponed until the next day, fiirther contributi~ig to the person's
emotional fatigue or anxiety. The proceedings may be interrupted by persons entering and
exiting the room or delivering messages to the bench. Proceedings may be hurried, disorganized,
oz• accompanied by high levels of emotional expression.

-

Court Personnel Attitudes. Sometimes people are uncomfortable being around persons
with disabilities, are afraid of them, or try to avoid them, perhaps because their disability is a
reminder that everyone is vulnerable to accidents, illness and aging. People also attach
stereotypes to persons with disabilities, which may vary depending on the disability. Such
tendencies probably affect judges, attorneys and jurors as much as the rest of society. These
attitudes may create barriers to full participation through the following behaviors:
• avoiding eye contact with the person who has a disability, turning away from that person
when addressing him or her, mumbling, speaking in a flat tone of voice, or speaking in a
rushed ar highly technical manner without checking for comprehension;
• expressing irritation or impatience with the person, refusing to grant recesses or
continuances necessitated by the person's disability, permitting background distractions
~o proceed unchecked, hurrying the proceedings along without providing sufficient time
to ensure the person's full participation, or refusing to make the proceedings less informal
and intimidating, for example by holding hearings in chambers;
• patronizing the person with the disability or implying that the person is in some way to
Maine for the disability (particularly in the case of affective disorders or developmental
disabilities);
• treating persons with vision loss as if they are unable to hear or speak normally, for
example by exaggerat~i?g pron~nciat~on, shouting, ~T~hispering, or no± addressing the
person directly;
• treating persons with hearing loss as if they lack intelligence, for example by directing

10 American Bar Association, Court-Related Needs of the Elderly and Persons with Disabilities: A Blueprint for
the Future (hereinafter Court-Related Needs)(Washington, D.C.: American Bar Association, 1991), p.70.
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questions and responses to the interpreter (if one is used) instead of to the deaf person or
by carrying on a private conversation with the interpreter or another person in front of the
person with the hearing loss;
treating persons with neurological difficulties as if they have cognitive impairments (for
example, speaking to a person with cerebral palsy as if the person were a child),
generalizing from lack of capacity in one area to other or all areas of functional capacity,
for example by assuming that an older person who has difficulty managing her finances
therefore also cannot live on her own, drive a car•, or choose her own health care
providers.

Communications Barriers"
Lighting. Courtroom lighting may be di1n, uneven, or improperly placed, or create too
much glare, making it difficult for persons with sorne vision loss to see.
Printed Materials. Documents, forms and other types of printed materials may use print
too small to decipher, a typeface that is not easily read, or colors without sufficient contrast.
Hand►vritten Materials. Handwriting may be difficult to interpret, even for persons
without vision loss.
Acoustics. There may be an echo in the courtroom, or sound inay not carry well from the
witness box to the judge's bench, the counsel tables, or the public seating area and vice versa.
Attorneys may walk around during oral argument, casting their voice in several different
directions. Background noises, such as fans, heating/air conditioning systems, telephones,
whispers, street noise, or persons entering/exiting the courtroom, may distract persons with
vision loss who rely on their hearing to understand the proceedings, as well as persons with some
hearing loss who must strain or use a hearing aid to understand what is being said.
Sig~rs. Signs may be placed too high to be properly noticed, too small, or poorly lit, or
may use small lettering or low-contrast colors.
Positioning. There may not be clear lines of sight between strategic points in the
courtroom, snaking it more difficult for persons with hearing loss to see an individual who is
speaking and the sign language interpreter (if one is used) at the same time.
Fixed Courtroom Arrangements. Arrangements of courtroom furniture may make it
difficult to adapt the proceedings to the needs of the parties, particularly in cases involving
gual•dianships, protective services, or abuse and/or neglect — proceedings that are usually highly
iptin~idatina and frighteninb to the person ~:~ho is the subject thereof.

" Id
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Architectural and Other Physical Barriers'
Transportation and Parki~:g. Courthouses may be difficult to reach by public
transportation and/or may not have sufficient parking near to the court entrance for persons with
disabilities. If such spaces are available, limiting their use to persons with disabilities may not be
enforced appropriately.
Access to the Entrance. Sidewalk curbs may be high, and there may be no ramps for
persons with wheelchairs and other devices to use. Reaching the entrance may require climbing
steps, which may be slippery or may not have handrails. Existing ramps for wheelchairs and
strollers may be too steep to use safely.
Accessible Court Entrance. The only entrance accessible for persons for disabilities may
be a service entrance or an entrance used mainly by police escorting criminal defendants, or it
may be an entrance that is not always open ar readily accessible from within.
Court Entrance. The door may be heavy or narrow and may have door handles that are
difficult to grasp or turn. Doors may also be manual revolving doors, which are difficult to push,
or automatic revolving doors that move too quickly for someone with a physical disability.
Thresholds may be raised.
Court Security. The security gate inside the entrance may be too narrow for persons with
assistive devices to clear. Security procedures may not permit entry of service-dogs for persons
with vision loss.
Interior Stairs/Elevators. The courtroom may be on an upper floor, with no access by
elevator. Stairs may have protruding rounded edges, be wonl down and uneven, or lack
handrails. If an elevator is available, it may be too small for an assistive device such as a
wheelchair, or it may not have control and safety devices within reach of a person in a
wheelchair. Its control and safety devices may not be adapted for use by persons with hearing or
vision loss. Elevators may also be broken down frequently.
Floors. Floors may be slippery (marble is a common culprit). There may be differences
in floor levels within the same hallway or room. Carpet may not be flush with adjoining
surfaces, may not be tacked down properly, or may be too thick to allow easy movement by
persons using wheelchairs or other assistive devices.
Hallways. Hallways may be poorly lit, narrow, or cluttered with files, plants or fur~liture.
Restrooms. Restrooins may not be available on every floor of the building or play be
difficult to reach. They may have interior steps or slippery floors. Stalls may b~; too smell for
persons using wheelchairs or other assistive devices, or the restroorn door and path to the
accessible stall may be too narrow. The fixtures may not be accessible or usable by someone
with limited manipulatory ability.

''- "this list is adapted from inforn~ation provided in Court-Related Needs, pp.70-72.
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Counters. Counters and tables used in offices providing public inforn~ation or dealing
with licensing, recording, taxation, probate, estate and other matters involving public files inay
be too high for wheelchair users.
Waiting Rooms. Such rooms may not have appropriate seating for older persons or
persons with disabilities who may not be able to stand or sit for long periods of time.
Public Telephones. Telephones may not be located in easily accessible locations or may
not be easy to reach for wheelchair users or persons who must sit in order to make a phone call.
Water Fountains/Cafeterias. Water fountains may be too high for wheelchair users to
reach or may be difficult to turn on for persons with manipulatory disabilities. Facilities for
purchasing and eating food may be non-existent (requiring that the person with a disability
venture outside, sometimes for several blocks, in order to find something to eat). Food counters
may be too high, and tables may not accommodate wheelchairs.
Witness Box. The box may be on a raised platform or may not be large enough to
accommodate a wheelchair or other assistive device. The entry gate may be too narrow and the
chair may not be removable.
Counsel Tables. These may be too low to accommodate wheelchairs.
Microphones. Microphones in the witness box or at the counsel tables may not be
reachable or manipulable.
Public Seating in Courtroom. There may not be sufficient space to position persons
with wheelchairs so that they have the same access to court proceedings as others. The path to
public seating may be too narrow or cluttered.
EQUAL ACCESS MEASURES
Title II of the Americans with Disabilities Act protects qualified individuals with
disabilities from discrimination on the basis of disability in the services, programs, or activities
of all state and local governments and of any instrumentality of a state or local government. ''
State and local courts are within the purview of state and local governments.
Public entities are obligated to provide qualified' individuals with disabilities an equally
effective opportunity to participate in or• benefit from the entities' programs, benefits and

'' 42 USCA ~ 12l 31(1) and 12132; 28 CFR §35.130.
19 An individual is "qualified" ifs/he meets the essential eligibility requirements for receipt of services or
participation in the entity's programs, activities or services with or without reasonable modification to the entity's
rules, policies or practices, with or without removal of architectural, communication or transportation barriers, or
with or without provision of auxiliary aids and services. 42 USCA X12132.
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services.'s Moreover, when viewed in their entirety, a public entity's services, programs, or
activities must be readily accessible to and usable by persons with disabilities.16 To avoid
discrimination, apublic entity may need to make reasonable modifications to its policies,
practices, or procedures," and must maintain in working order equipment and features of
facilities that have been installed to provide ready access to individuals with disabilities.'$
Public entities can ensure physical program accessibility in a number of ways.19 In some
situations, providing access to a facility through structural means, such as alteration of existing
facilities and acquisition or construction of additional facilities, may be the most efficient Tnetliod
of providing accessibility. In other situations, nonstructural methods may be more appropriate
and effective. Such methods include acquisition or redesign of equipment, assignment of aides
to program participants or service beneficiaries, and the provision of services at alternate
accessible sites. Physically carrying an individual with a disability as a means of achieving
physical access to a program or service generally is not acceptable unless it is done as a
temporary measure while appropriate structural changes are made and no other methods of
achieving accessibility are available.20
A public entity must also take appropriate steps to ensure that its conununications with
individuals with disabilities are as effective as communications with others.' In order to provide
equal communications access, such entities, including courts, may needs to make available
appropriate auxiliary aids and services that promote effective communication. When an auxiliary
aid or service is required, the entity must provide an opportunity for persons with disabilities to
request the aids and services of their choice and should honor the individual's choice ~' unless it
can demonstrate one of the following.(1) another equally effective (for the particular person)
means of conununication is available;(2) the chosen means would result in a fundamental
alteration in the service, program or activity; or(3)the chosen means would cause undue
financial and administrative burdens.

28 CFR §~5.150(b). 28 CFR ~35.130(b)(1)(iii) provides that the public entity shall provide the services,
programs and activities in the most integrated setting appropriate to the needs of qualified individuals with
disabilities. The question of the "most integrated setting " is at issue in a case now before the Supreme Court,
Olmstead v. LC, 138 F. 3d 893 (l ]'~ Cir. 1998), cent. graiTted, 1 19 S Ct. 617, 142 L. Ed. 2d 556(U. S. Dec. 14,
1998)(No. 98-536). The case was argued April 21, 1999.
6 Id.
" 42 USCA ~ 12131; there may be other options; see, e.g., 28 CPR X35.1 S0.
'~ 28 CFR §35.133.
'~ 28 CFR §35.]50.
'-0 App. A,28 CFR §35.]50.
'-' 28 CFR X35.160.
~'- Id.
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Ensuring Physical and Communications Access to and in Court
Attorneys in Maryland have an affirmative duty to notify the court if the attorney, a party
or a witness needs accommodation under the ADA to fully participate in a court proceeding.
Rule 1-332. The attorney must notify the court prornptly by providing the information contained
in Form 1-332 in the Appendix: Fornis of the Rules.
Cognitive or Affective Disabilities
Persons with various types of mental ilh7esses of- cognitive disorders will be able to
participate more fully in or benefit more fully from judicial proceedings if the following
ineasur•es are implemented (not all measures may be applicable to every type of disability):
• scheduling proceedings involving persons with affective or cognitive disabilities first
thing in the morning or at the least hectic time of day, so that they need not wait for long
periods of time or have their proceedings postponed;
• eliminating sources of background noise and rnaking appropriate changes to ensure good
acoustics, as a means of maximizing arientation;
• installing lighting that provides bright, even, properly placed, glare-free lighting, as a
means of maximizing orientation;
• implementing flexible courtroom arrangements, for example, seating the judge on the
same level with and/or closer to the parties, or arranging seating in a circle or around a
table;
• eliminating interruptions, such as persons entering or exiting the courtroom, clerks
delivering messages to the bench or counsel, incoming or outgoing telephone calls, or
restricting such interruptions to scheduled breaks in the proceedings;
• liberally granting recesses or continuances;
• holding a special pre-trial conference with the person to explain the proceedings;
• holding the hearing in chambers;
• permitting "support persons" to assist the person in the courtroom;
• being tolerant of aberrant (but not threatening or violent) behavior in the courtroom;
• speaking slowly and carefully with the person, giving a detailed explanation of
procedures, using short, simple sentences and as little technical terminology as possible,
speaking in concrete terms, emphasizing key words, paraphrasing, or speaking
expressively and using gestures;
• checking with the person frequently to identify any gaps in comprehension;
• creating an accepting, encouraging atmosphere by using eye contact, smiling, leaning
towards the person, nodding, and avoiding any sign of impatience or haste;
• providing special training for court personnel, including judges, about strategies for
interacting with persons with particular mental illnesses or cognitive disorders, as each
disability requires a differelrt approach.
The most important thing to remember when communicating with individuals who have a
mental illness or a cognitive disorder is that many of them live "normal" lives, managing their
own households, holding gainful employment, creating and maintaining social ties, being active
in their communities, and enjoying leisure activities.
Visio~r Disabilities
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Measures that can secure court access for individuals with vision impairments include the
following:
• scheduling proceedings involving persons with vision loss in courtrooms that are close to
accessible courthouse entrances ar to restrooms, waiting areas, and the cafeteria;
• removing obstacles in regular access routes to courtrooms, restrooms, and other public
offices;
• ensuring proper lighting in corridors;
• installing large, easily read signs at appropriate locations and heights;
• installing handrails and slip-resistant materials on stairs;
• removing thresholds;
• ensuring that security procedures permit the entry of guide-dogs for persons with vision
loss;
• adapting elevator controls for the use of persons with vision loss (for example, voice
announcement of the elevator's direction or the floor it has reached);
• installing ramps in access routes where there are differences in floor levels;
• installing public telephones that have large keypads as well as raised numbers and
numbers in Braille;
• altering furniture arrangements in the courtroom so that pathways to the witness box,the
judge's bench, counsel tables,jury seating, and public seating are easily reachable;
installing ramps in the courtroom wherever there are differences in floor levels;
• keeping lines of vision between strategic points in the courtroom free of visual obstacles;
• eliminating sources of background noise and making appropriate changes to ensure good
acoustics;
• installing lighting that provides bright, even, properly placed, glare-free lighting for
witnesses and persons sitting at counsel tables;
• using documents and forms that are printed in large, high-contrast print, that use clear
lettering and double or triple spacing, and that avoid extraneous visual detail;
• using verbal clues to compensate for the loss of information usually obtained from facial
expressions, gestures, and body movements, such as identifying oneself and stating the
person's name when directing a question or comment to her, or describing one's
movements (for example, when one is approaching the person);
• providing clear and specific descriptions of exhibits used in the proceedings;
• reading aloud printed materials or handwritten documents;
• providing auxiliary aids that are appropriate to the person's specific needs, such as
qualified readers, taped texts, audio recordings, Brailled materials, and assistance in
locating items;
• speaking in short sentences and rephrasing important points;
• speaking clearly to compensate for poor acoustics or accented speech.
Hearing Disabilities
Persons with hearing loss will have a greater likelihood of full and equal participation in
court proceedings if the following measures are implemented:
• altering witness boxes so that they can accommodate assistive devices;
• adapting elevators for persons with hearing loss, for example, by installing visual alarms
and emergency response systems;
• reducing sources of visual distraction, such as persons entering or exiting the courtroom;
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• installing public telephones that are compatible with hearing aids and/or have voice
amplifiers in the handset;
• installing telecommunication devices for the deaf, or TDDs(formerly known as teletypewriters, or TTYs);
• keeping lines of vision between strategic points in the courtroom free of visual obstacles
(especially for deaf persons who read lips or who use interpreters);
• eliminating sources of background noise and making appropriate changes to ensure good
acoustics;
• installing lighting that provides bright, even, properly placed, glare-free lighting in the
courtroom;

• using a qualified interpreter appropriate for the person's needs and abilities, such as an
American Sign language or other sign language interpreter, a specially trained deaf-blind
interpreter for persons with both hearing and vision loss, or an oral interpreter who
silently mouths the speaker's words. Courts should consult the registry of interpreters
maintained by the Administrative Office of the Courts, and qualify fhe interpreter as an
expert witness as required by Rule 5-604. Qualified interpreters trained in legal
interpreting also can be found through the state chapter of the Registry of Interpreters for
the Deaf(RID). Note that use offamily members or friends, even if they are qualified
interpreters, inay violate the person's right to confidentiality, or the interpreter may have
a interest in the proceedings that is different from that ofthe person with the hearing loss;
using qualified interpreters to translate written materials for persons with hearing loss
who may have limited competence in English vocabulary and grammar;
if the person with hearing loss reads lips, following these guidelines: standing close to
and facing the person while speaking to the person, positioning oneself so that the light
shines onto one's face rather than into the lipreader's eyes, enunciating clearly, using
synonyms for technical or unfamiliar words and phrases, using short, simple and
complete sentences, rephrasing important points to check for communication gaps, and
using gestures, facial expl•essions, and body movement to express concepts;
providing other auxiliary aids that are appropriate to the person's specific needs and
abilities, such as note takers, computer-aided transcription systems(CATS), written
materials, assistive listening devices that provide voice amplification (such as audio loops
and wireless FM systems), closed caption decoders, open and closed captioning,
videotext displays, and exchange of written notes.
Speech Disabilities
Measures that will improve access for persons with speech disabilities include the
following:
• altering witness boxes so-that they can accommodate assistive devices;
eliminating sources of background noise and making appropriate changes to ensure good
a~o~~stics, so that the person's speech can be heard a~ clearly as possible;
listening without interrupting for a while, until the person's particular voice pattern
becomes familiar, and then asking the person to repeat what the person had said before;
providing auxiliary aids that are appropriate to the person's specific needs and abilities,
such as telecommunication devices for the deaf, or TDDs(formerly known as teletypewriters, or TTYs), computer terminals, speech synthesizers, communication boards,
and exchange of written notes.
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Manipulatory and Locomotor Disabilities
Access for individuals with manipulatory and/or locornotor disabilities will be enhanced
by the following measures:
• installing ramps at courthouse entrances that are easily accessible from parking spaces for
the disabled or from public transportation stops and are not too steep to use safely;
• replacing doors that are difficult to open with easily manipulable doors or automatic
doors that can also be operated by persons with vision impairments;
• installing handrails and slip-resistant materials on stairs;
• removing thresholds;
• ensuring that the security gate is large enough to permit easy passage of assistive devices;
• installing an elevator that is large enough to fit a wheelchair, and altering elevator
controls so that they are within the reach of a wheelchair user;
• installing non-skid floors ar floor coverings that do not impede persons who use
wheelchairs or other assistive devices;
• installing ramps where there are differences in floor levels;
• removing obstacles in the pathways of normal access routes and access routes used
specifically by persons with disabilities;
• installing proper lighting to illuminate normal access routes;
• installing large, easily read signs at appropriate locations and heights;
• making alterations to restrooms so that they are accessible and safe;
• installing public information counters that can be raised and lowered or providing a
separate counter that is at an appropriate height for- wheelchair users;
• designating an accessible office or other room as a waiting room for individuals who
cannot sit for long periods of time or who need to be able to lie down, and providing
appropriate furniture;
• installing public telephones that are accessible to wheelchair users;
• installing accessible water fountains and snack machines;
• altering furniture arrangements in the courtroom so that the witness box, the judge's
bench, counsel tables,jury seating, and public seating are accessible to persons using
assistive devices;
• installing ramps in the courtroom wherever there are differences in floor levels;
• altering witness boxes so that they can accommodate assistive devices, including
wheelchairs and walkers;
providing counsel tables that are high enough to accommodate a wheelchair;
• creating sufficient space in the public seating area of the courtroom to fit several
wheelchairs;
• speaking with the person at eye level, for example, by sitting down close to the person if
the person must remain seated;
• creating an accepting, encouraging atmosphere by using eye contact, smiling, leaning
towards the person, nodding, and avoiding any sign cif inlr~~tienc~ or haste.
ELIMINATING STEREOTYPES
While generalizations about the special needs of older persons and persons with
disabilities can be inappropriate and misleading, a number of such persons will require
reasonable accommodations to obtain access to and fully participate in the judicial system.

Court Accessibility for Specific Populations

VIII-12

While such accommodations may at tunes appear elaborate and burdensome, without this
assistance, some older persons and persons with disabilities would be excluded from "equal
justice" simply on the basis of their age or disability.
Unfortunately, physical and communications barriers are not the only obstacles to "equal
justice;" older persons and persons with disabilities are also often subjected to stereotypes. Older
persons are seen as forgetful and stubborn, while persons with disabilities often are assumed to
be totally incapacitated, even if the particular disability itself is limited.
"Ageism" is the systematic stereotyping of and discrimination against people because
they are old. It is manifested in deep-seated cultural beliefs about the elderly, for example, that
chronological age determines physical, mental and emotional states, that the old are
unproductive, that they prefer to disengage and withdraw into their private sphere, that they are
inflexible, that they are forgetful and have reduced attention spans, and that they are senile.23
Persons with disabilities, on the other hand, are subjected to the "spread effect," that is,
generalized judgments, based on the presence of a disability, about their abilities to think, work,
maintain personal independence, or carry out normal social and family relationships, even if the
disability has no effect on these aspects of their lives.24
These stereotypes potentially affect the judgment ofjudges,jurors, counsel, and other
court personnel about an individual's competency in a variety of situations. Unless assessments
of the competency of older persons or persons with disabilities are made with the assistance of
professional psychological guidance about the person's functional abilities, such assessments are
vulnerable to stereotypes. In addition, the fear of many individuals about growing old and
experiencing possible deterioration in physical and mental abilities can result in behaviors of
patronization, pity or avoidance towards older persons and persons with disabilities. The result
of these attitudes is that the lives of these persons are assigned a far lower value than the lives of
young persons or of persons without disabilities.'-S
In order to eliminate such stereotyping in the judicial system, courts should determine the
extent of any problems caused by stereotyping behavior in their courtrooms and offices, identify
those behaviors that contribute to the problem, and set an agenda for reform. All court personnel
should be educated on a regular basis about stereotypes and their effects on individuals with
disabilities and on older persons. And courts should issue statements of general policy regarding
stereotyping behavior and put in place grievance procedures for persons allegedly subjected to
such behavior.2e Without such a concerted effort to eliminate stereotyping of the elderly and of
persons with disabilities, even the most comprehensive scheme of physical and communications
access measures for such persons will fail to achieve the goal of "equal justice."

'' Court-Related Needs, p.101.
24

Id.

=s ld. p.102.
`" Id. p.106.
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1. Checklist for Petitioner for Guardianship
NOTE: ADP means Alleged Disabled Person

TYPE OF GUARDIANSHIP
Is this a guardianship of the ❑person?
❑ property?
❑ both?

REQUIREMENTS FOR PETITIONER'S STATUS (Rules 10-201(a) and 10-301(a) and ET §
13-101(j)):
Any interested person may file a petition requesting the appointment of a guardian of the person
or property."Interested person" is defined at ET § 13-101(j) and Rule 10-1030.
Persons eli ible to petition for a guardianship of either tl~e ~~erson or the ~r•ol~ertX:
D the alleged disabled person(ADP)
❑ the ADP's guardian
❑ the ADP's spouse, parents, ar children
❑ other' adult heirs of the ADP
❑ a person, agency or corporation nominated by the ADP if the ADP was 16 years old or older
when the ADP made the designation and the ADP had sufficient mental capacity to make an
intelligent choice at that time
❑ a health care agent appointed by the ADP
❑ a governmental agency that pays benefits to the ADP
❑ a person, agency or corporation nominated by a person caring for the disabled person
❑ for an ADP under 65 years of age, the director of the local department of social services
C~ for an ADP 65 years of age or older, the Secretary ofthe State Department on Aging or the
director of an area agency on aging
❑ the Department of Veterans Affairs (see ET § 13-801)
O any other person, agency or corporation considered appropriate by the court
Additional persons eli ibg le to petition for a guardianship ofthe~roperty:
D a current income beneficiary of the ADP's fiduciary estate (real or personal property
administered by a fiduciary)
❑ a fiduciary or a co-fiduciary of the ADP's fiduciary estate (as defined in Rule 10-103(c) and

(d))
❑ the creator of the fiduciary estate
❑ a fiduciary appointed for ~n int~r~ste~l person who is a minor- or disabled
❑ the parent or other person who has assumed responsibility for an interested person who is a
minor or disabled, if no fiduciary
❑ The petitioner is none of the above.
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2. Checklist for Venue
~UIREMENTS FOR PROPER VENUE (Rules 10-201 and 10-301):
If Guardianship of the person (Rule 10-201(b)):
❑ The ADP is a resident of Maryland, and
❑ the petition has been filed in the county where the ADP resides
OR
O the petition has been filed in the county where the ADP has been admitted for medical
care to a hospital that is not a State facility or a licensed private facility (See Code,
Health-General Article, §10-406 or §10-501 for definitions).
OR
O The ADP is not a resident of Maryland, and the petition has been filed in the county in which
the ADP is physically present.

OR
D None of the above.

If guardianship ofthe propef•ty(Rule 10-301(b)):
❑ The ADP is a resident of Maryland, and
❑ the petition has been filed in the county where the ADP resides, even though the ADP
may be temporarily absent.
OR
❑ The ADP is not a resident of Maryland, and
D the petition has been filed in the county in which a petition for guardianship of the
person may be filed

OR
❑ the petition has been filed in a county in which part of the ADP's property is located.
OR
D None of the above.
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3. Checklist for Contents of Petition
REQUIREMENTS FOR CONTENTS O~ PETITION (Rules 10-201(c) and 10-301(c)):
NOTE: All items are required for both guardianship of the person and guardianship of the
property, unless otherwise indicated. The petition must contain:
the petitioner's name, age, address and telephone number
❑ the petitioner's familial or other relationship to the ADP
❑ a brief description of the alleged disability and how it affects i~he ADP's ability to function
(guardianship of person)
❑ the ADP's name, age, gender and address
❑ the name and address of the persons) with whom the ADP resides
❑ if the ADP resides with the petitioner, the name and address of another person on whom
service can be made
❑ an explanation of the reasons why the court should appoint a guardian of the person or
property, including the following:
❑ for guardianship of the person, specific allegations demonstrating the ADP's inability
to either make or communicate responsible decisions concerning her person, including
health care, food, clothing or shelter, because of mental disability, disease, habitual
drunkenness or addiction to drugs (see ET § 13-705(b))
❑ for guardianship of the property, specific allegations demonstrating the ADP's inability
to manage her property and affairs effectively because of physical or inental disability,
disease, habitual drunkenness, addiction to drugs, imprisonment, compulsory
hospitalization, confinement, detention by a foreign power, or disappearance (see ET §
13-201(c))
❑ a description of attempts to use less restrictive alter~iatives, their outcomes, and reasons for
their failure (the following are examples of less restrictive alternatives; other alternatives may
ap~~Y)
for guardianship of thepr°oper~ty:
D appointment of a representative payee to handle SSA or SSI income
D execution of a durable power of attorney for financial or non-health care matters that
complies with ET § 13-601
O establishment of a joint bank account
❑ court authorization of a specific transaction without appointment of a permanent
guardian of the property, as provided by ET ~ 13-204
❑ family or community financial management or decision making services
for guardianship of the person:
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❑ use of a surrogate (family member or close friend) to make health care decisions under
HG § 5-605 (Health Care Decisions Act)
❑ appointment of a health care agent by an advance directive for health care meeting the
requirements of HG § 5-602(Health Care Decisions Act)
❑ execution of an advance directive foi• health care giving instructions about care meeting
the requirements of HG § 5-602
❑ case managernent by a public or private agency of community social services, such as
Meals on Wheels, volunteer visitors, home health aides, or adult day care
❑ informal family/church community support systems
❑ alternative housing arrangements, such as senior assisted or congregate housing
❑ the use of persuasion (by a variety of persons) to accomplish a solution to the cited
problem
❑ identification by the petitioner of any instrument executed by the ADP or a will of the alleged
disabled person's deceased parent(ET§13-207(a)(5)) that *.iominates a guardian of the person or
property or constitutes a durable power of attorney, AND:
if there is such a document,
❑ a copy is attached to the petition,
OR
❑ the petitioner explains in writing why the copy is not attached
❑ if a guardian or conservator has already been appointed:
❑ the guardian's or- conservator's name and address
[~ name and address of the court that appointed the guardian or conservator
❑ if a guardianship or conservatorship petition was previously filed:
❑ the name and address of the court in which proceedings were filed
❑ the case dumber•, if known
❑ the status of the case
❑ for guardianship of the person: to the extent known or reasonably ascertainable, the name,
address, telephone number and nature of interest of all interested persons (other than the ADP)
and petitioner and all persons exercising control over the ADP,
OR
O for guardianship of the property: the name, address, telephone number and nature of interest of
all interested persons (other than the ADP)and all persons exercising control over• the ADP's
property
❑ for guardianship ofthe property, a description of the nature, value and location of the ADP's
property
❑ for guardianship of the property, a brief description of all other property in which the ADP has
a concurrent interest with one or more individuals
O the name, address and telephone number of the attorney representing the ADP
OR
❑ a statement that the ADP is not represented by an attorney (see Rule 10-106 re. mandatory
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appointment of an attorney for the ADP)
❑ a statement that the physicians' certificates required by Rule 10-202 are attached
OR
O if physicians' certificates are not attached, a statement explaining why they are not attached
OR
❑ a certificate from the Administrator of the Department of Veterans Affairs that the person has
been found to be disabled by the Department
❑ a statement of what relief the petitioner seeks from the court
❑ the petitioner's signature
❑ the petitioner's verification
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4. Checklist for Physicians' Certificates
REQUIREMENTS FOR PHYSICIANS' CERTIFICATES (Rule 10-202(a)):
❑ Two physicians' certificates are
OR
No certificates are attached, and petitioner alleges:
attached to the petition,
1. that the ADP is residing with or under the control
OR one physician's and one
of a person who has refused to permit examination
psychologist's certificates are attached
of the ADP by a physician, and
OR a certifcate from the Administrator
2. that the ADP may be at risk unless a guardian
of Veterans Affairs is attached.
is appointed.
(proceed to next item)
(proceed to Checklist No. 5,"Delayed Filing of
Certificates")
❑ Both certificates are signed and verified by a physician or psychologis licensed to practice in
the United States.
D One ofthe health care providers examined the ADP within 21 days before the petition was
filed.
❑ Each certificate contains the provider's name, address, and qualifications, such as:
❑ What is her practice specialty?
❑ Where is she licensed to practice?
❑ Is she board-certified or board-eligible in her specialty?
❑ How long has she practiced in her specialty?
❑ How does her- specialty or experience qualify her to comment on the ADP's alleged
incapacity to manage her person or property?
❑ Each certificate contains a history of the physician's involvement with the ADP,including the
date of the exam and other information such as
❑How long has the physician known and treated the ADP?
❑ Under what circumstances did the ADP become this plrysician's patient?
O When did the physician last examine the ADP regarding her alleged incapacity to
manage her person or property?
❑ In what environment did the physician examine the ADP: In a health care setting? In
her own home? Alone? In the company of another (nonmedical) person, such as a family
member?
❑ On which tests, examinations, or other grounds does the physician base her opinion?
❑ Each certificate contains the physician's opinion regarding the following:
❑ What is the cause, nature, extent and probable duration of the incapacity?
❑ Does the ADP need institutional care, and if so, why?
❑ Does the ADP have sufficient mental capacity to understand the nature of a
G~~at•c~ianship of the person or property and to consent to the appointment of a guardian?
D In addition, the certificates may state:
❑ What specific functions related to Activities of Daily Living(ADCs)and Instrumental
Activities of Daily Living (IADLs)is the ADP capable of performing`?
O What specific functions related to Activities of Daily Living(ADCs)and Instrumental
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Activities of Daily Living(IADLs)is the ADP allegedly incapable of performing?
ACTIVITIES OF DAILY LIVING
eating
dressing
transfering from bed
toileting
bathing
INSTRUMENTAL ACTIVITIES OF DAILY LIVING
handling personal finances
shopping
traveling
doing housework
using telephone
taking medications
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5. Checklist for Delayed Filing of Physicians' Certificates
DELAYED FILING OF CERTIFICATES (Rule 10-202):
NOTE: This procedure is mandated by Rule l 0-202(b) if the petitioner alleges that the person
who has custody of the ADP refuses to allow two physicians to examine the ADP.
❑ The court issues an order requiring the person who is refusing permission for two physicians
to examine the ADP to appear and show cause wl~y the ADP should not be examined. The date
for' this appearance is
O This order is served on the person refusing permission and on the ADP.
Date of service on ADP:
Date of service on person who has custody of ADP:
O At the show cause hearing, the court deternlines that
❑ physician examinations of the ADP are not necessary, and
❑ pursuant to Rule 10-202(b)(2), dismisses the petition on _
OR
❑ determines that physician examinations of the ADP are necessary, and
❑ pursuant to Rule 10-202(b)(2), appoints two physicians to conduct the examinations
and report to the court:

Name

Address

Tel. No.

Name

Address

Tel. No.

❑ If neither/only one of the physicians signs a certificate alleging that the ADP is disabled;
❑ pursuant to Rule 10-202(b)(2), the court dismisses the petition.

OR
O If both physicians sign certificates alleging that the ADP is disabled;
O the court appoints an attorney for the ADP pursuant to Rule 10-106, unless the ADP
already has legal representation, and
❑ the court issues a show cause order pursuant to Rule 10-104, requiring the ADP to
answer the petition for guardianship, and
O the court requires the petitioner to give notice pursuant to Rule 10-203.
Cass pro~~e~is according to the Rubs.
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6. Checklist for Appointment of Attorney for the Alleged Disabled Person and Investigator;
Fees
REQUIREMENTS FOR APPOINTMENT OF AN ATTORNEY FOR THE ADP AND OF AN
INVESTIGATOR (Rule 10-106 and ET § 13-211(b) and § 13-705(d)):
D Upon the filing of a petition for guardianship ofthe person and/or property, if the ADP does
not have an attorney, the court must appoint an attorney to represent the ADP.
NOTE: If payment for the services of the court-appointed attor~ley is the
responsibility of the local Department of Social Services, unless the court finds
that it would not be in the best interest of the ADP,the court must appoint an
attorney who has contracted with the Department of Social Services to provide
those services, in accordance with the teens of the contract (see ET § 13705(d)(2)).
Attorney's
Name:
Address:
Telephone/Fax:
❑ Pursuant to Rule 10-106(c), the court may appoint an independent investigator, who need not
be an attor~iey, to investigate the facts of the case and to report written findings to the court. The
report may include the following:
❑ an evaluation by an occupational therapist
❑ an evaluation by a social worker
❑ an evaluation by a psychiatrist or psychologist experienced in the assessment of
functional capacity in the mentally or developmentally disabled and/or the elderly
❑ a summary of an interview with the ADP (preferably in confidential setting)
❑ summaries of interviews with the ADP's family members and friends
❑ a summary of an interview with the petitioner
❑ summaries of interviews with other interested persons designated by the court
FEES OF ATTORNEY AND INVESTIGATOR (Rule 10-106):
❑ The fees for the ADP's attorney has been fixed by the court at $
and will be paid in
the following manner, as provided by Rule 10-106(a):
❑ If the ADP's estate is solvent, the fees of the attorney and investigator shall be paid
❑ by the estate
OR
❑ as the court leas directed, namely:
OR
❑ If the ADP's estate is insolvent, the fees of the attorney and investigator shall be paid
by the State
OR
❑ by the local Department of Social Services.
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7. Checklist for Show Cause Order
KEQUIREMENTS FOR THE SHOW CAUSE ORDER (Rule 10-104):

ox

❑ After the petition is filed, the court issues a show cause order directing the ADP and interested
persons to show cause in writing on or before a specified date as to why the court should riot take
the action described in the order.
❑ Unless the court orders otherwise, the response date is 20 days after the date prescribed
for- service in the o1•dei•, and the date of service is
❑For cause, the court may specify a different response date, namely
❑ The order specifies that the following persons be served:

D The order specifies that the following methods)of service be used:

❑ The order specifes the date, time and place of the hearing to be held regarding this petition:
Date
Time
Place
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8. Checklist for Service of Notice and Required Forms
REQUIREMENTS FOR SERVICE (Rules 10-105, 10-203, 10-204, 10-302, 10-303, and
Rule 2-121(a)):
D The ADP must be served with:
O the petition and physicians' certificates
❑ the show cause order
❑ the "Advice of Rights" form (set forth in Rule 10-204 for guardianship of the person
and in Rule 10-303 for ~;uardianship of the pro~~erty).
❑ Service was made in person.
OR
❑ Service was made by certified mail, restricted delivery, retur~i receipt requested.
❑ If the ADP does not reside with the petitioner, the parent/guardian other person who has
custody or care of the ADP and/or her estate must be served with (Rules 10-203(a) and 10302(a)):
O the petition and physicians' certificates
❑ the show cause order.
❑ Service was made in person.
OR
❑ Service was made by certified mail, restricted delivery, return receipt requested.
If the ADP does reside with the petitioner, the court may direct another person to be served
Name and relationship:
Address:
That person must be served with (Rules 10-203(a) and 10-302(a)):
❑ the petition and physician's certificates
❑ the show cause order.
❑ Service was made in person.
OR
❑ Service was made by certified mail, restricted delivery, retur~i receipt requested.
❑ The ADP's attorney must be se1•ved by ordinary mail with (Rules 10-203(b)(1) and 10302(b)(1)):
❑ the petition and physician's certificates
D the show cause order.
❑ All interested persons specified by the court in the show cause order must be served with
❑ the petition and physician's certificates
❑ the show cause order
❑the "Notice to Interested Persons" form set forth in Rule 10-203(c) for guardianship of
the person and in Rule 10-302(c) for guardianship of the proper~ty.
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❑ Service was made by ordinary and by certified mail (Rules 10-203(b)(2) and 10302(b)(2)).
❑ The ADP may waive the right to any or all notices other than original notice by a waiver
signed and filed by her attorney, which must be approved by the court(Rules 10-105(a)).
❑ The waiver has been approved by the court.
OR
❑ The waiver has been rejected by the court.
❑ Interested persons other than the ADP may waive the right to any or all notices other than
original notice by filing a signed waiver (Rule 10-105(a)). Signed waivers have been filed by.

❑ A waiver of notice may be revoked at any time by filing a written, signed revocation (Rule 10105(b)). Signed revocations have been filed by:
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9. Checklist for Trial
REQUIREMENTS FOR THE CONDUCT OF HEARINGS (Rules 10-205 and 10-304, and ET
§13-705(e)):
Ju. Trial
❑ The petition is for guardianship ofthe person or both person andpro~ertl; therefore, the court
must set the matter for .jury trial and give notice of the date, time and place of trial to all persons
who have responded.
Notice was given on
The trial date and time are
OR
O The ADP or the ADP's attorney may waive a jury trial at any time priar to the time of the
hearing (Rule 10-105(b)).
The waiver was filed on
Special Verdict
❑ Ifajury trialfor guardianship ofthe pe~.son: The jury returned a special verdict, pursuant to
Rule 2-522(c), regarding any alleged disability of the ADP.
Location
D The ADP may make a motion asserting that she is unable to attend a trial at the courthouse
because of a disability. If she does, the court may hold the hearing at a place to which the ADP
has reasonable access. (Rule 10-205; also in Rule 10-304(b).)
❑ The court has set the hearing to take place at the following location:

❑ Notice of the location change was given to all interested persons on
Closed Hearin
O The trial was closed to tl~e public at the request of the ADP or her attorney(ET ~ 13-705(e)).
Presence of the ADP
O The ADP was present at the trial.

OR
❑ The ADP was not present at the trial because she knowingly and voluntarily waived the right
to be present under ET § 13-705(e). The validity of the waiver was determined by the court on
the basis of:
❑ a written waiver signed and verified by the ADP.
OR
❑ factual i.nform~tion suppli~~ by the ADP's attorney.

OR
❑ The ADP was not present at the trial because of mental or physical incapacity. The existence
of mental or physical incapacity was determined by the court on the basis of(ET § 13-705(e):
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O factual inforniation supplied by the ADP's attorney.
OR
❑ factual infornlation supplied by acourt-appointed investigator.
Appearance by physicians at trial (Rules 10-205(b) and 10-304(c)
❑ Ifthe trial date was 10 or more days after' the response to the show cause order was due:
Not later than 10 days before the trial date, any interested person, including the ADP's attorney,
may file with the court a request that the physicians) whose certificates) were attached to the
guardianship petition appear in person at the hearing.
❑ The ADP's attor~iey or an interested person filed a request on
that the
following physicians) appear at the hearing:
Name
Name
OR
❑ Ifthe trial date was less than 10 days after the response to the show cause order was due:
At any dine before trial, any interested person, including the ADP's attorney, may file with the
court a request that the physicians) whose certificates) were attached to the guardianship petition
appear in person at the hearing.
❑ The ADP's attorney or an interested person filed a request on
that the
following physicians) appear at the hearing.

Name
Name
OR
❑ No request for the appearance of physicians was filed.

O The petition is for guardianship of the pr•o~er• ~ alone and there is r~o response to the show
cause order; therefore, no hearing is required:
❑ the court inay rule on the petition summarily (Rule 10-304(a)).
OR
❑ the court may set the matter for trial and must then give notice ofthe date, time and
place of trial to all interested persons it designates.
Notice was given on
The trial date and time are
❑ The petition is for guardianship of the pr•opert~ and there is a response to the show cause
order; therefore, the court must set the matter for trial and give notice of the date, time and place
of trial to all persons who have responded (Rule 10-304(b)).
Notice was given on
The trial date and time are
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10. Checklist for Grounds for Appointment of Guardian of the Person
GROUNDS FOR FINDING THAT A GUARDIAN OF THE PERSON SHOULD BE
APPOINTED (ET § 13-705(b)):
The petitioner has the burden of proof to demonstrate by clear and convincing evidence that:
♦ the ADP lacks sufficient understanding or capacity
♦ to make or communicate
♦ responsible decisions
♦ concerning her person, including provisions for health care, food, clothing, or shelter,
♦ because of any mental disability, disease, habitual drunkenness, or addiction to dt•ugs,
♦ and that no less restrictive form ofintervention is available which is consistent with the
person's welfare and safety.

SUGGESTED QUESTIONS TO ASSIST THE COURT:
♦

What proof is there that the ADP's understanding of and ability to make decisions about
her basic needs is impaired?
What types of medical evaluation were performed?
❑ Mini-mental status examination
❑ Neurological testing for organic brain disorder or damage
❑ Psychiatric evaluation
O Medical examination for symptoms caused by lack of certain vitamins,
by interaction of medications, by incorrect dosing or timing of medications,
by hearing or speech problems, or by other treatable conditions
❑ Occupational therapy assessment(problems with providing for basic
needs may by caused not be mental incapacity but by physical difficulties
with accomplishing certain tasks; this can often be resolved by
rearrangement of furniture, installation of safety devices in kitchen,
bathroom and bedroom, and other similar measures)
❑ Social work assessment(problems with providing for basic needs may be
caused by ADP's lack of knowledge of services available in the
community, lack of funds, dependence on unstable family support, or other
non-medical reasons)
2.

♦

What specific instances of the ADP's incapacity did the petitioner introduce, and
how well corroborated was this evidence?

Have all the following factors been examined and eliminated as sources of the ADP's
incapacity to make or communicate responsible decisions?
❑ Depression or other treatable mental disorders
❑ Malnutrition
D Cross-reactions between ADP's medications
❑ Incorrect dosing or timing of ADP's medications

Checklists of Procedures

IX-17

❑ Hearing loss
❑ Vision loss
❑ Physical problems with speech (i.e., not caused by organic brain disorder)
❑ Language barrier (if ADP is not a native English speaker)
❑ Lack of information about the public and private community-based services
from which the ADP could choose in order to maintain her independence
❑ Low level of education, which hinders the ADP's ability to understand
infornlation conveyed to her
❑ Family, social, cultural or religious barriers (e.g., a frail elderly man is never
allowed to voice his opinion by his domineering wife, on whom he depends for
support with taking care of his daily needs; a physically handicapped woman is
afraid to contradict the physically and emotionally aggressive son who helps her
manage her finances)

♦

What evidence is there that the ADP's decisions are irresponsible? Do her decisions or
actions endanger her welfare or safety, or are they simply eccentric or unconventional,
even if contrary to what the majority of society would consider desirable?

♦

Which specific areas of functioning is the ADP capable of performing, and which specific
areas of functioning is she incapable of performing well enough to meet her basic daily
needs?
ACTIVITIES OF DAILY LIVING
eating
❑capable
dressing
❑capable
transfering from bed
❑capable
toileting
❑capable
bathing
❑capable

❑incapable
❑incapable
❑incapable
❑incapable
❑incapable

INSTRUMENTAL ACTIVITIES OF DAILY LIVING
handling personal finances ❑capable
❑incapable
shopping
❑capable
❑incapable
traveling
❑capable
❑incapable
doing housework
escapable
❑incapable
using telephone
❑capable
❑incapable
taking medications
❑capable
❑incapable

♦

What is the basis for the ADP's incapacity, ~nc~ to what c~egr~~ i_s the SDP inc~pa~it~tP~1?
What is the physiological cause of the ADP's alleged gaps in functioning?
List DSM-IV diagnosis for mental disorder, or specify disease, or describe habitual
drunkenness, or specify drug addiction
2.

On a scale of0% to 100%,how severely incapacitated is the ADP in each
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functional area, according to the individuals who have examined and evaluated the
ADP?

3.

Activities of Daily Living
eating
dressing
transfering from bed
toileting
bathing

De~i~ee of Impairment

Instrumental Activities of Daily Living
handling personal finances
shopping
traveling
doing housework
using telephone
taping medications

Degree of Impairment

How long is the incapacity in each area of functioning likely to last?
Is the ADP's incapacity likely to:
❑ improve'?
O remain the same?
❑ deteriorate? If so, how quickly?

What evidence is there that no less restrictive alternatives exist?
Which less restrictive alternatives did the petitioner investigate and attempt before
petitioning for appointment of a guardian?
❑ voluntary acceptance of services
O case management
❑ homemaker services
❑ health care surrogate decision maker
❑ advance directive
❑ respite care program
❑ home delivery services

❑ persuasion
❑ adult day care
D meals on wheels
❑ home health aide
❑ transportation
❑ senior care
❑ telephone reassurance

2.

What was the outcome of each type of altet~iative intervention attempted?

3.

Whit would b~ the consequences if no guardian were appointed?
On a scale of 1 to 10, how severe is the threat to the ADP's:
❑ physical welfare and safety?
O emotional welfare and safety?
❑ mental welfare and safety?
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11. Checklist for Grounds for Appointment of Guardian of the Property
GROUNDS FOR FINDING THAT A GUARDIAN OF THE PROPERTY SHOULD BE
APPOINTED(ET ~ 13-201(c)):
The petitioner has the burden of proof to demonstrate (the statute does not specify the standard of
proof that:
♦ the ADP is unable to manage his or her property and affairs effectively
♦ because of physical or mental disability, disease. habitual drunkenness, addiction to drugs,
iinprisoninent, compulsory hospitalization, confinement, detention by a foreign power, or
disappearance, and
♦ the alleged disabled person has or may be entitled to property or benefits that require proper
management.

SUGGESTED QUESTIONS TO ASSIST THE COURT:
♦

What evidence is there that the ADP's ability to manage her property and financial affairs
effectively is impaired?
What types of medical evaluation were performed?
❑ Mini-mental status examination
❑ Neurological testing for organic brain disorder or damage
❑ Psychiatric evaluation
❑ Medical examination for symptoms caused by lack of certain vitamins,
by interaction of medications, by incorrect dosing or tuning of medications,
by hearing ar speech problems, or by other treatable conditions
❑ Occupational therapy assessment (problems with providing for basic
needs may by caused not be mental incapacity but by physical difficulties
with accomplishing certain tasks, such as writing checks)
❑ Social work assessment (problems with managing affairs may be caused
by ADP's lack of knowledge of services available in the community, lack
offunds, dependence on unstable family support, or other non-medical
reasons)
2.

♦

What specific instances of the ADP's lack of ability did the petitioner introduce,
and how well corroborated was this evidence?

Have all the following factors been examined and eliminated as sources of the ADP's
inability to manage her property and affairs effectively?
❑ Depression or other treatable mental disorders
❑ Malnutrition
❑ Cross-reactions between ADP's medications
❑ Incorrect dosing or timing of ADP's medications
D Hearing loss
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D Vision loss
❑ Physical problems with speech (i.e., not caused by organic brain disorder)
❑ Language barrier (if ADP is not a native English speaker)
❑ Lack of information about the public and private community-based services
from which the ADP could choose in order to maintain her independence
❑ Low level of education, which hinders the ADP's ability to understand
information conveyed to her
O Family, social, cultural or religious barriers (e.g., a frail elderly woman is afraid
to seek non-family help with her finances because she fears reprisals from her adult
children who "borrow" money from her)

What is the basis for the ADP's lack of ability, and to what degree is the ADP impaired`?
What is the physiological cause of the ADP's financial management problems?
List DSM-IV diagnosis for mental disorder; specify disease, describe habitual
drunkenness, specify type of drug addiction, or explain imprisonment,
confinement, detention, or disappearance.
2.

On a scale of0% to 100%,how severely impaired is the ADP in each functional
area of financial management, according to the individuals who have examined and
evaluated the ADP?
Management Function
writing checks
balancing accounts
staying within a budget
correspondence
filing documents
managing investments
applying for public benefits
meeting financial obligations
to legal dependents
preventing financial exploitation
by family members or friends
other:

3.

Degree of Impairment

How long is the incapacity in each area of functioning likely to last?
Is the ADP's incapacity likely to:
O improve?
❑ remain the same?
❑ deteriorate? If so, how quickly?

What evidence is there that no less restrictive alternatives exist?
Which less restrictive alter~iatives did the petitioner investigate and attempt before
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petitioning for appointment of a guardian?
❑ power of attorney
❑ joint bank account
❑ electronic banking services
D court approval of single transaction
(ET§13-204)

❑ representative payee
❑ direct deposit of checks
❑ money management service
❑ trust arrangements
❑ convenience person accouni

What was the outcome of each type of alternative intervention attempted?
3.

What would be the consequences if no guardian were appointed?
On a scale of 1 to 10, how severe is the threat to the ADP's:
❑ physical welfare and safety?
O emotional welfare and safety?
❑ mental welfare and safety?
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12. Checklist for Investigating Suitability of Proposed Guardian of the Person
SUGGESTED QUESTIONS
1. Name and address of the individual proposed as guardian.
2. Relationship to the disabled person.
3. How long has the individual known the alleged disabled person and under what circumstances?
4. How often is there contact with the alleged disabled person?
5. In the opinion of the individual, what are the problems necessitating appointment of a
guardian?
6. Has the person tried alternative solutions to this problem before filing for guardianship?
7. Why does the individual want to be guardian?
8. Is anyone else interested in being guardian? Who, in the opinion of the individual, would be the
best guardian?
9. Who are the alleged disabled person's doctors?
10. What medications is the person taking?
11. What is the individual's plan for the alleged disabled person if slhe is appointed guardian of
the person?
12. How often will the individual be able to visit the person? How close does s/he live to the
alleged disabled person?
13. Is the individual in good health and able to take on the duties of a guardian?
14. What other responsibilities does the individual have (e.g. young children, demanding job)?
1 S. Is the individual reasonably available to make decisions for the person?
16. Is the individual willing to confer with the alleged disabled person to the extent possible
regarding decisions?
17. Is the individual aware of the guardian's duty to petition the court before changing the
residence of the disabled person?
18. Is the individual aware of the guardian's duty to petition the court before consenting or
refusing consent to medical treatment that involves a substantial risk to the life of the disabled
person?
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OR
Is the individual requesting advance authorization from the court to make decisions regarding
rnedical treatment that presents a substantial risk to the life of the disabled person?(See ET ~ 13708 (c)(2)). If so, is the individual the spouse, adult child, parent, adult sibling, or adult
grandchild of the ADP ar has the ADP executed an advance directive that authorizes the guardian
to consent or refuse consent to medical treatment involving a substantial risk to the life of the
disabled person?
19. is the individual aware of the guardian's duty to file an annual report to the court?
20. Is the individual aware that s/he must file a petition to terminate the guardianship when the
disabled person dies or the disability ceases?
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13. Checklist for Investigating Suitability of Proposed Guardian of the Property
SUGGESTED QUESTIONS
1. Name and address of the individual proposed as guardian.
2. Relationship to the disabled person.
3. How long has the individual known the alleged disabled person and under what circumstances?
4. How often is there contact with the alleged disabled person?
9. Who are the alleged disabled person's doctors?
10. What medications is the person taking?
5. In the opinion of the individual, what are the problems necessitating appointment of a
guardian?
6. Has the individual tried other alternative solutions to this problem before filing for
guardianship? What were the results?
7. Why does the individual want to be guardian?
8. Is anyone else interested in being guardian? Who,in the opinion of the individual, would be
the best guardian?
9. What level of education did the individual attain?
10. Where does s/he work? What are current job duties?
11. Does the individual have other relevant employment history or experience with financial
matters, accounting or taxes?
12. Does s/he have a checking account? How often does s/he balance the account?
13. Is s/he familiar with checking accounts and simple bookkeeping practices? Does s/he realize
that s/he nnist keep accurate records of the person's estate?
14. Does the individual have a criminal record?
15. What assets does the alleged disabled person have?
16. Who is handling the alleged disabled person's property now and how long has that occurred?
17. Is the individual a joint owner with the alleged disabled person of any property? Does s/he
realize that all accounts must be separated and titled as guardianship accounts once a guardian is
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appointed?
l 8. What is the individual's plan for administering the property of the alleged disabled person if
s/l~e is appointed guardian?
20. Does the alleged disabled person own a house or other real estate? What is planned for
disposition of the real property?
2LWliere does the individual anticipate that the alleged disabled person will reside?
22. Is it anticipated that the alleged disabled person will file for Medical Assistance benefits to
pay for health care? If so, is the individual aware ofthe Medical Assistance application
procedures? Is s/he aware of the income and asset limits?
23. How often will the individual be able to visit the person? How close does s/he live to the
alleged disabled person?
24. Is the individual in good health and able to take on the duties of a guardian?
25. What other responsibilities does the individual have (e.g. young children, demanding job)?
26. Is the individual reasonably available to make decisions for the person?
27. Is the individual willing to confer with the alleged disabled person to the extent possible
regarding decisions?
28. Is the individual aware of the duty to file an inventory of assets?
29. Does s/~ie realize that a guardian must file an annual accounting with the court ?
30. Does s/he realize that a guardian must file a petition to terminate the guardianship when the
person dies or the disability ceases?
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14. Checklist for Order Appointing Guardian
REQUIREMENTS FOR GUARDIANSHIP ORDER (Rule 10-108 and ET ~ 13-708(a)):
❑ the type of guardianship imposed on the ADP:
❑ Guardianship of the person
❑ Guardianship of the property
❑ both
❑ the ADP's name
❑ the guardian's name, address, and telephone number
❑ the reasons for imposing the guardianship: specific fimctional incapacities, their likely duration,
the cause of the incapacitation, and the threats posed to the ADP's welfare and safety
❑ the amount of bond required of the guardian, or a court waiver of the bond
❑ the dates) by which the annual reports) must be filed by the guardian each year
❑
due date of report on the person
❑
due date of report on the property
❑ the specific duties and/or powers given to the guardian by the court, and limitations on those
duties and/or powers(as stated in ET § 13-708(a), the court may grant to the guardian of the
person only those powers necessary to provide for the demonstrated need of the ADP)
powers and duties recited expressly or by reference to specific paragraphs of an applicable
statute containing those powers and duties:
See ET §13-201 (b)and (c)
§13-213
X13-214
X15-102
X13-705 (b)
~ 13-708 (a)
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15. Checklist for Review of Guardian's Reports)
REPORTING I~QUIREMENTS (Rules 10-206, 10-706, 10-707, and 10-708)
Report to be reviewed by the court:
❑ annual report of guardian of the person
❑ initial inventory report of guardian of the property
❑ annual fiduciary accounting of guardian of the property
The report
❑was O was not filed by the due date, which is 60 days after the end of the
reporting year. The end of the reporting year was:
The guardian of the property received an extension until:
The report
❑does ❑does not follow prescribed format:
• annual report of guardian of the person (Rule 10-206(e))
• initial inventory report of guardian of the property (Rule 10-707(a))
• annual fiduciary accounting of guardian of the property (Rule 10-708(a))
The report

❑does

❑does not

contain all information requested.

The report was sent to the following interested persons:

IF ANNUAL REPORT OF GUARDIAN OF THE PERSON:
❑ The report demonstrates ghat the need for the guardianship of the person still exists.
O The report does not demonstrate that the need for the guardianship still exists, and a hearing
must be held. The hearing is set for:
Notice was given to all interested parties on:
As a result of the hearing, the court found that the need for a guardianship of the person:
❑ still exists ❑ nn longer exists.
❑ The guardianship of the person has been renewed for another year.
OR
❑ The guardianship of the person has been discontinued.
IF ANNUAL FIDUCIARYACCOUNTING OF GUARDIAN OF THE PROPERTY.
❑ The court asked to inspect the records of the guardian of the property on:

O The trust clerk examined the annual account on:
O The trust clerk found the following irregularities in the report:
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❑ The trust clerk made the following recommendations to the court:

❑ A private audit of the fduciary estate was performed by

The cost of the audit ❑may

❑may not

be charged to the fiduciary estate.

❑ The court reviewed the account on:
O The court approved the report on:
OR
❑ The court did not approve the report and took the following action:

on:
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16. Checklist for Resignation or Death/Disability of Guardian
REQUIREMENTS FOR RESIGNATION OR DEATH/DISABILITY OF A GUARDIAN (Rules

l0-20~ ana ~0-~11; ET § i3-22o~~~~
NOTE: All items are required for both guardian ofthe persoj~ and guardian of the proper~ty> unless
otherwise indicated.
❑ The resignation or death/disability is that of the
D guardian of the person who has had no control over any ofthe disabled person's
property
❑ guardian of the person who has had some control over the disabled person's property
❑ guardian o1~ the property.
❑ The guardian (if a resignation) or an interested person (if death or disability) has submitted a
petition to the proper court:

(1)If guardian of the person who has had no control over any of the disabled person's
property:
❑ in the court that has assumed jurisdiction over the guardianship
OR
O if the ADP is a resident of Maryland,
❑ in the county where the ADP resides
OR
❑ in the county where the ADP has been admitted for medical care to a
hospital that is not a state facility or a licensed private facility
OR
O if the ADP is not a resident of Maryland, in the county in which the ADP is
physically present.
(2)If guardian of the person who has had some control over the disabled person's
property, or if guardian of the property:
❑ in the court that has assumed jurisdiction over the guardianship
OR
❑ if the ADP is a resident of Maryland, in the county where the ADP resides, even
though the ADP iliay be temporarily absent.
OR
❑ if the ADP is not a resident of Maryland,
❑ in a county in which a petition for guardianship of the person may be
filed (see above)
OR
❑ in a county in which part of the ADP's property is located.
OR
D The petition was not submitted to the proper court.
❑ The petition contains:
O the petitioner's name, age, address and telephone number
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O the ADP's name, age, gender and address
❑ the mine and address of the persons) with whom the ADP resides
O if the ADP resides with the petitioner, the name and address of another person on whom
service can be made
❑ an explanation of the reasons why the guardian wishes to resign or can no longer fulfill
his or her duties
❑ identification of the court that appointed the guardian and the case number, if different
from that in which this petition has been filed
❑ if no successor or• alternate guardian is named in the guardianship order or other
instrument appointing the petitioning guardian, a request for appointment of a substitute or
successor guardian
❑ the name, address, telephone number and nature of interest of all interested persons
(other than the ADP), including all the original as well as any new interested persons, to
the extent known or reasonably ascertainable
O if for replacement of guardian of the property, a fiduciary account pursuant to Rule 10706 for any period not covered in any accounts previously filed with the court
❑ the petitioner's signature
❑ the petitioner's verification
❑ The court has issued a show cause order
❑ designating the interested persons who must be served with the petition and the show
cause order
❑ indicating the deadline for a response to the show cause order, which is
❑The petitioner has mailed to all interested persons by ordinary mail a copy of the petition and of
the show cause order.
❑ The court has set the petition for a hearing
❑ on its own initiative
OR
❑ at the request of an interested person

OR
❑ The court has ruled on tl~e petition summarily.
❑ The ADP has requested that the hearing be moved to a different location because of a disability
that prevents her presence at the courthouse.
❑ The court has denied the request.
❑ The court has granted the request and set the hearing to take place at the following
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location:
❑ Notice of the location change was given to all interested persons on
❑The hearing was closed to the public at the request of the ADP or her attorney(ET § 13705(e)).
❑ The ADP was present at the hearing.

OR
❑ The ADP was not present at the hearing because she knowingly and voluntarily waived the
right to be present under ET § 13-705(e). The validity of the waiver was determined by the court
on the basis of:
L~ a written waiver signed and verified by the ADP.
OR
❑ facival information supplied by the ADP's attorney.

ou
❑ The ADP was not present at the hearing because of mental or physical incapacity.
❑ The court has denied the petition for resignation ar appointment of a successor guardian..
OR
O The court has granted the petition and
has appointed a temporary guardian pending appointment of a successor guardian.

Name, Address and Tel. No. of Temporary Guardian
OR
❑ has appointed a successor guardian.

Name, Address and Tel. No. of Successor Guardian
❑ The court issued the order denying/granting the petition on
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17. Checklist for Removal of Guardian for Cause
REQUIREMENTS FOR REMOVAL FOR CAUSE (Rules 10-208 and 10-712; ET § 13-220(b))
NOTE: All items are required for both guardian of the person and _guardian of the property, unless
othen~vise indicated.
O The proposed removal for cause is that of the
❑ guardian of the person.
❑ guardian of the property.
❑ The court that has assumed jurisdiction over the guardianship has on its own initiative ordered
the guardian to show cause why the guardian should not be removed or subject to other sanctions
for failure to perform his or her duties.
O The petitioner (an interested person) has submitted a petition to the proper court:
(1) If regarding the guardian of the person,
❑ in the court that has assumed jurisdiction over the guardianship
OR
O if the ADP is a resident of Maryland,
O in the county where the ADP resides
OR
❑ in the county where the ADP has been admitted for• medical care to a
hospital that is not a state facility or a licensed private facility
OR
D ifthe ADP is not a resident of Maryland, in the county in which the ADP is
physically present.
(2)If regarding the guardian of the property,
❑ in the court that has assumed jurisdiction over the guardianship
OR
❑ if the ADP is a resident of Maryland, in the county where the ADP resides, even
though the ADP may be temporarily absent.
OR
O if the ADP is not a resident of Maryland,
❑ in a county in which a petition for guardianship of t}ie person may be
filed (see above)
OR
D in a county in which part of the ADP's property is located.
OR
❑ The petition was not submitted to the proper court.
O The petition contains:
❑ the petitioner's name, age, address and telephone number
O the ADP's name, age, gender and address
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❑ the name and address of the persons) with whom the ADP resides
❑ if the ADP resides with the petitioner, the name and address of another person on whom
service can be made
❑ an explanation of the reasons why the guardian should be removed
❑ identification of the court that appoi~lted the guardian and the case number, if different
from that in which this petition has been filed
❑ the name, address, telephone number and nature of interest of all interested persons
(other than the ADP), including all the original as well as any new interested persons, to
the extent known or reasonably ascertainable
❑ the petitioner's signature
❑ the petitioner's verification
C The court has issued a show cause order pursuant to Rule 10-104
❑stating the grounds for removal asserted by the court, if no petition for removal has been
filed by an interested person
❑ designating the interested persons who must be served
❑ indicating the deadline for a response to the show cause order, which is
O setting the date, time and place for a hearing on the petition.
Date:
Time:
Place:
❑ The petition (if any has been filed) and the show cause order has been served on
❑the guardian who is subject of the petition
O all interested persons
❑ if regarding the guardian of the property, on the surety on any bond of the guardian of
the property
❑ all other persons designated by the court.
❑ Service was effected as directed by the court.
❑ The ADP has requested that the hearing be moved to a different location because of a disability
that prevents her presence at the courthouse.
❑ The court has denied the request.
O The court has granted the request and set the hearing to take place ai the following
location:
O Notice of the location change was given to all interested persons on
O The hearing was closed to the public at the request of the ADP or her attorney(ET § 13705(e)).
❑ The ADP was present at the hearing.
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OR
❑ The ADP was not present at the hearing because she knowingly and voluntarily waived the
right to be present under ET § 13-705(e). The validity of the waiver was determined by the court
on the basis of:
❑ a written waiver signed and verified by the ADP.

ox
❑ factual information supplied by the ADP's attor~ley.
OR
❑ The ADP was not present at the hearing because of mental or physical incapacity.
❑ The court has denied the petition for removal for cause.
OR
❑ The court has granted the petition for removal for cause and
❑ has appointed a temporary guardian pending appointment of a successor guardian.

Name, Address and Tel. Nn. of Temporary Guardian
OR
O has appointed a successor guardian.

Name, Address and Tel. No. of Successor Guardian
O TIZe court issued the order denying/granting the petition on
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18. Checklist for Termination of Guardianship of the Person
REQUIREMENTS FOR TERMINATION OF GUARDIANSHIP OF THE PERSON (Rule 10209)
NOTE: These procedures only apply if the guardian of the person has exercised no control
whatsoever over any of the disabled person's property. If s/he has exercised some control over
any of the disabled person's property, the procedures for terniination of guardianship of the
property must be followed. Rule 10-209(a).
The cause for termination of the guardianship is:
❑ death of the disabled person
❑ cessation of the disability that necessitated the appointment of a guardian
❑ other good cause, namely:
I~~the disabled person has died:
The guardian filed a petition to terminate:
❑ within 45 days after discovery of the disabled person's death.
OR
❑ more than 45 days after discovery of the disabled person's death.
The petition was filed in:
❑ the court that appointed the guardian
OR
❑ the court that has assumed jurisdiction over the guardianship.
The death certificate ❑was attached to the petition.
❑was not attached to the petition;
it was received by the court on: _
❑ was not received.
❑ The petition contained/was accompanied by the guardian's verified statement that s/he
exercised no control over any property of the disabled person.
❑ The court signed the termination order on:
❑ The court sent a copy of the ternlination order to the guardian and to the following persons:

O These copies were mailed on:
Ifthe disability necessitating the Quardianship has ceased or ifthere is other' good cause for•
termination:
❑ The guardian filed the petition to terminate:
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O within 45 days after discovery of the grounds for termination.

OR
❑ mare than 45 days after discovery ofthe grounds for termination.
OR
❑ An interested person filed the petition to terminate.
The petition was filed in:
❑ the court that appointed the guardian.
OR
D the court that has assumed jurisdiction over the guardianship.
The petition contains/is accompanied by the following information:
❑ the petitioner's relationship to the disabled person
L~ the name and address of each interested person
O a statement of the facts establishing the grounds for ternlination
❑ a statement that the guardian has exercised no control over any property of the disabled
person
❑ the petitioner's signature and verification
❑ if cessation of the disability is the reason for termination, a medical certificate attesting
to the cessation of the disability, signed by a physician who examined the disabled person
within 21 days ofthe filing of the petition.
❑ The court issued a show cause order pursuant to Rule 10-104 on:
D The deadline for a response to the show cause order is:
❑ The petitioner must give notice by ordinary mail to the following persons:

No interested party has requested a hearing within the time for filing a response to the show
cause order, and
❑ the court has, on its own initiative, set the matter for a hearing on:

ou
❑ there shall not be a hearing.
OR
❑ An interested person has requested a hearing, and the court has set the matter for a hearing on:

❑ The court granted the petition for termination.
OR
O The court denied the petition for termination.
D The court signed the order on:
O The court sent a copy of the order to the guardian and to the following persons on
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19. Checklist for Termination of Guardianship of the Property
REQUIREMENTS FOR TERMINATION OF GUARDIANSHIP OF THE PROPERTY (Rule
10-710)
The cause for termination of the guardianship is:
❑ death of the disabled person
D cessation of the disability that necessitated the appointment of a guardian
❑ other good cause, namely:
❑ The guardian filed the petition to terminate:
❑ within 45 days after discovery ofthe grounds for termination.
OR
❑ more than 45 days after discovery of the grounds for termination.
OR
❑ An interested person filed the petition to terminate.
The petition was filed in the court:
O that has assumed jurisdiction over the fiduciary estate.
OR
❑ in a county in which any part of the property is located.
OR
❑ in the county in which the fiduciary resides, is regularly employed, or maintains a place
of business.
The petition contains/is accompanied by the following information:
❑ the petitioner's interest in the estate
O the nanle and address of each interested person
❑ a statement of the facts establishing the grounds for tei7iiination
❑ the petitionet's signature and verification
D if death is the reason for termination, the disabled person's death certificate
O if cessation of the disability is the reason for termination, a medical certificate attesting
to the cessation of the disability, signed by a physician who examined the disabled person
within 21 days of the filing of the petition.

❑ The guardian submitted a final fiduciary account and proposed distribution of remaining assets
on the following date:
OR
❑ The guardian has not yet submitted the final fiduciary account and proposed distribution of
assets.
❑ The court issued a show cause order pursuant to Rule 10-104 on:
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❑ The deadline for a response to the show cause order is:
O The petitioner must give notice by ordinary mail to the persons named as distributees in the
final distribution; to persons entitled to notice of the annual fiduciary accounts, and to all other
persons designated by the court. The following persons must be served with notice:

❑ The court granted the petition far ternlination.
OR
❑ The court denied the petition for terniination.
❑ Tl~e court signed the order on:
❑ The court sent a copy of the order to the guardian and to the following persons:

❑ These copies were mailed on:

